103370 Federal Register/Vol. 89, No.

243 / Wednesday, December 18, 2024 /Rules and Regulations

DEPARTMENT OF HOMELAND
SECURITY
8 CFR Part 208

[CIS No. 2776-24; DHS Docket No. USCIS-
2024-0005]

RIN 1615-AC91
Application of Certain Mandatory Bars
in Fear Screenings

AGENCY: U.S. Citizenship and
Immigration Services, DHS.
ACTION: Final rule.

SUMMARY: The Department of Homeland
Security (DHS or Department) is
amending its regulations to allow
asylum officers (AOs) to consider the
potential applicability of certain bars to
asylum and statutory withholding of
removal during credible fear and
reasonable fear screenings, including
credible fear screenings where the
Circumvention of Lawful Pathways or
Securing the Border rules apply. The
rule is intended to enhance operational
flexibility and help DHS more swiftly
remove certain noncitizens who are
barred from asylum and statutory
withholding of removal.

DATES: This final rule is effective
January 17, 2025.

FOR FURTHER INFORMATION CONTACT:
Daniel Delgado, Acting Deputy
Assistant Secretary for Immigration
Policy, Office of Strategy, Policy, and
Plans, U.S. Department of Homeland
Security; telephone (202) 447-3459 (not
a toll-free call).
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I. Background
A. Mandatory Bars NPRM

On May 13, 2024, DHS issued a notice
of proposed rulemaking (NPRM) that
proposed to allow AOs to consider the
potential applicability of certain bars to
asylum and statutory withholding of
removal during certain credible and
reasonable fear screenings. Application
of Certain Mandatory Bars in Fear
Screenings, 89 FR 41347 (May 13, 2024).

Following careful consideration of
public comments received, the
Department has not made substantive
modifications to the regulatory text
proposed in the NPRM, 89 FR 41347
(May 13, 2024), but has made clarifying
amendments. The rationale and the
reasoning provided in the proposed rule
preamble remain valid, except where a
new or supplemental rationale is
reflected in this Final Rule.

B. Securing the Border

After DHS issued the NPRM, on June
3, 2024, the President signed
Presidential Proclamation 10773,
Securing the Border, under sections
212(f) and 215(a) of the INA, 8 U.S.C.
1182(f) and 1185(a), finding that
because the border security and
immigration systems of the United
States were unduly strained, the entry
into the United States of certain
categories of noncitizens was
detrimental to the interests of the
United States, and suspending and
limiting the entry of such noncitizens.
89 FR 48487, 48487-91 (June 7, 2024)
(“June 3 Proclamation”). The June 3
Proclamation directed DHS and DOJ to
promptly consider issuing any
regulations ““as may be necessary to
address the circumstances at the
southern border, including any
additional limitations and conditions on
asylum eligibility that they determine
are warranted, subject to any exceptions
that they determine are warranted.” 89
FR at 48491 (sec. 3(d)).

DHS and DOJ subsequently published
an Interim Final Rule (IFR) on June 7,
2024, during the comment period of this
rule, to implement the policies and
objectives of the June 3 Proclamation. 89
FR 48710 (June 7, 2024) (Securing the
Border IFR). The Securing the Border
IFR effectuated three key changes to the
process for those noncitizens who are
encountered at the southern border
during the emergency border
circumstances giving rise to the
suspension and limitation on entry
under the June 3 Proclamation: (1)
adding a limitation on asylum
eligibility; (2) rather than asking specific
questions of every noncitizen
encountered and processed for
expedited removal, providing general
notice regarding the process for seeking
asylum and related protection and
referring a noncitizen for a credible fear
interview only if the noncitizen
manifests a fear of return, expresses an
intention to apply for asylum or
protection, or expresses a fear of
persecution or torture or a fear of return
to his or her country or the country of
removal; and (3) for those found not to
have a credible fear of persecution for
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asylum purposes because of the IFR’s
limitation on asylum eligibility,
screening for statutory withholding of
removal and CAT protection under a
“reasonable probability’’ standard. Id. at
48718. In the credible fear screening
context, if there is not a significant
possibility that the noncitizen could
demonstrate that the limitation on
asylum eligibility does not apply to
them or could demonstrate by a
preponderance of the evidence that they
are eligible for an exception to the
limitation (i.e., there is not a significant
possibility that the noncitizen could
establish eligibility for asylum), the AO
will enter a negative credible fear
determination with respect to the
noncitizen’s asylum claim. 8 CFR
208.35(b)(1). The AO then screens the
noncitizen for statutory withholding of
removal and protection under CAT by
determining whether there is a
reasonable probability the noncitizen
would face persecution or torture in the
country (or countries) of removal. 8 CFR
208.35(b)(2). The reasonable probability
standard is defined as ‘“‘substantially
more than a ‘reasonable possibility’ but
somewhat less than more likely than
not.” 8 CFR 208.35(b)(2)(i).

On September 27, 2024, the President
issued a proclamation amending the
June 3 Proclamation. 89 FR 80351 (Oct.
2, 2024) (September 27 Proclamation).
The September 27 Proclamation
amended the calculations for when the
suspension and limitation on entry
established in the June 3 Proclamation
would be discontinued, continued, or
reactivated. Id. On October 7, 2024, the
Departments published a final rule
responding to public comments on the
IFR and implementing changes that
parallel those made in the September 27
Proclamation. Securing the Border Final
Rule, 89 FR 81156 (Oct. 7, 2024)
(Securing the Border final rule).?

II. Legal Authority

The Secretary of Homeland Security’s
(Secretary) authority for this rule is
found in various provisions of the
Immigration and Nationality Act (INA),
8 U.S.C. 1101 et seq., as amended by the
Homeland Security Act of 2002 (HSA),
Public Law 107-296, 116 Stat. 2135, as
amended. The INA charges the
Secretary “with the administration and
enforcement of [the INA] and all other
laws relating to the immigration and
naturalization of aliens,” except insofar
as those laws assign functions to the
President or other agencies. INA sec.

1This rule refers generally to the “Securing the
Border rule” when it is not necessary to specify
between the Securing the Border IFR or Securing
the Border final rule.

103(a)(1), 8 U.S.C. 1103(a)(1). The INA
also authorizes the Secretary to establish
regulations and take other actions
“necessary for carrying out” the
Secretary’s authority to administer and
enforce the immigration laws. INA secs.
103(a)(1) and (3), 8 U.S.C. 1103(a)(1)
and (3); see also 6 U.S.C. 202
(authorities of the Secretary), 271(a)(3)
(conferring authority on U.S.
Citizenship and Immigration Services
(USCIS) Director to establish “policies
for performing [immigration
adjudication] functions”).

Under the INA, DHS has authority to
adjudicate asylum applications and to
conduct credible fear interviews, make
credible fear determinations in the
context of expedited removal, and to
establish procedures for further
consideration of asylum applications
after an individual is found to have a
credible fear. INA sec. 103(a)(1), (a)(3),
8 U.S.C. 1103(a)(1), (a)(3); INA sec.
208(b)(1)(A), (d)(1), (d)(5)(B), 8 U.S.C.
1158(b)(1)(A), (d)(1), (d)(5)(B); INA sec.
235(b)(1)(B), 8 U.S.C. 1225(b)(1)(B); see
also 6 U.S.C. 271(b) (providing for the
transfer of the Commissioner of
Immigration and Naturalization’s
functions relating to adjudication of
asylum and refugee applications to the
Director of the Bureau of Citizenship
and Immigration Services, now USCIS);
6 U.S.C. 557 (providing that references
to any officer from whom functions are
transferred under the HSA are to be
understood as referring to the Secretary
of Homeland Security). Within DHS, the
Secretary has delegated some of those
authorities to the Director of USCIS.
USCIS AOs conduct credible fear
interviews, make credible fear
determinations, and determine whether
a noncitizen’s 2 asylum application
should be granted, all of which are
subject to review by a supervisory AO.
See DHS, Delegation to the Bureau of
Citizenship and Immigration Services,
No. 0150.1 (June 5, 2003); 8 CFR
208.2(a), 208.9, 208.14(b), 208.30(b),
(e)(6)(), (e)(8).

The INA also authorizes the Secretary
and Attorney General to publish
regulatory amendments governing their
respective roles regarding inspection
and admission, detention and removal,
withholding of removal, and deferral of
removal. See INA secs. 235, 236, 241, 8
U.S.C. 1225, 1226, 1231.

The United States is a party to the
1967 Protocol Relating to the Status of
Refugees, January 31, 1967, 19 U.S.T.
6223, 606 U.N.T.S. 268 (‘“Refugee

2For purposes of this preamble, DHS uses the

term “noncitizen” to be synonymous with the term
“alien” as it is used in the INA. See INA sec.
101(a)(3), 8 U.S.C. 1101(a)(3); Barton v. Barr, 590
U.S. 222, 226 n.2 (2020).

Protocol”), which incorporates Articles
2 through 34 of the 1951 Convention
Relating to the Status of Refugees, July
28,1951, 19 U.S.T. 6259, 189 U.N.T.S.
150 (“Refugee Convention”). Article 33
of the Refugee Convention generally
prohibits parties to the Convention from
expelling or returning (“refouler”) “a
refugee in any manner whatsoever to the
frontiers of territories where his life or
freedom would be threatened on
account of his race, religion, nationality,
membership of a particular social group
or political opinion.” Id.

Congress has implemented U.S. non-
refoulement obligations under the 1967
Protocol through the INA, as amended
by the Refugee Act of 1980, Public Law
96-—212, 94 Stat. 102, extending the form
of protection from removal now known
as statutory withholding of removal. See
INA sec. 241(b)(3), 8 U.S.C. 1231(b)(3)
(formerly 8 U.S.C. 1253(h) (1952)); see
also Sale v. Haitian Ctrs. Council, Inc.,
509 U.S. 155, 174-77 (1993) (describing
the history of the statutory withholding
provision and the Refugee Act
amendments). The Supreme Court has
long recognized that the United States
implements its non-refoulement
obligations under Article 33 of the
Refugee Convention (via the Refugee
Protocol) through the statutory
withholding of removal provision in
section 241(b)(3) of the INA, 8 U.S.C.
1231(b)(3), which provides that a
noncitizen may not be removed to a
country where their life or freedom
would be threatened because of one of
the protected grounds listed in Article
33 of the Refugee Convention. See INA
sec. 241(b)(3), 8 U.S.C. 1231(b)(3), 8 CFR
208.16, 1208.16; see also INS v.
Cardoza-Fonseca, 480 U.S. 421, 429-30
(1987) (discussing the statutory
precursor to section 241(b)(3) of the
INA—former section 243(h), 8 U.S.C.
1253(h) (1952)); INS v. Stevic, 467 U.S.
407, 41422 (1984) (same). The INA also
authorizes the Secretary and the
Attorney General to implement statutory
withholding of removal under section
241(b)(3) of the INA, 8 U.S.C. 1231(b)(3).
See INA sec. 103(a)(1) and (3), (g)(1) and
(2), 8 U.S.C. 1103(a)(1) and (3), (g)(1)
and (2).

DHS and DOJ also have authority to
implement U.S. obligations under
Article 3 of the Convention Against
Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment,
December 10, 1984, S. Treaty Doc. No.
100-20, 1465 U.N.T.S. 85 (entered into
force for United States Nov. 20, 1994)
(CAT). The Foreign Affairs Reform and
Restructuring Act of 1998 (FARRA)
provides the Secretary with the
authority to “prescribe regulations to
implement the obligations of the United
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States under Article 3 of the [CAT],
subject to any reservations,
understandings, declarations, and
provisos contained in the United States
Senate resolution of ratification of the
Convention.” Public Law 105-277, div.
G, sec. 2242(b), 112 Stat. 2681, 2681—
822 (8 U.S.C. 1231 note). DHS and DQOJ
have implemented U.S. obligations
under Article 3 of the CAT in their
respective immigration regulations,
consistent with FARRA. See, e.g., 8 CFR
208.16(c) through 208.18, 1208.16(c)
through 1208.18; 64 FR 8478 (Feb. 19,
1999) (“Regulations Concerning the
Convention Against Torture”), as
corrected by 64 FR 13881 (Mar. 23,
1999).

Overall, this rule is authorized
because Congress has conferred upon
the Secretary express rulemaking power
to create certain procedures for
screening for and adjudicating asylum
claims. INA sec. 103(a)(1), (a)(3), 8
U.S.C. 1103(a)(1), (a)(3); INA sec.
208(b)(1)(A), (b)(2)(C), (d)(5)(B), 8 U.S.C.
1158(b)(1)(A), (b)(2)(C), (d)(5)(B); INA
sec. 235(b)(1), 8 U.S.C. 1225(b)(1).

II1. Provisions of the Final Rule and
Revisions From the NPRM

The rule amends provisions at 8 CFR
208.30(e), 208.31, and 208.33(b) that
effectuate the following changes to the
credible fear and reasonable fear
screening procedures:

e The rule provides AOs the
discretion to consider mandatory bars to
asylum under INA sec. 208(b)(2)(A)({i)-
(v), 8 U.S.C. 1158(b)(2)(A)(1)—(v) or to
statutory withholding of removal under
INA sec. 241(b)(3)(B), 8 U.S.C.
1231(b)(3)(B) (mandatory bars) in
credible fear screenings if the AO finds
the noncitizen is able to establish a
credible fear of persecution but not a
credible fear of torture.

e The rule provides that when the
mandatory bars are considered, the AO
will find a noncitizen to have a credible
fear of persecution if there is a
significant possibility that the
noncitizen can establish eligibility for
asylum or withholding of removal,
including the AO’s determination that
no bar applies or will be applied by the
AQ in that case.

e The rule allows AOs to enter a
negative credible fear finding with
regard to the noncitizen’s eligibility for
asylum or withholding of removal under
INA sec. 208, 8 U.S.C. 1158, INA sec.
241(b)(3), 8 U.S.C. 1231(b)(3), or 8 CFR
208.16(c) if the AO determines there is
not a significant possibility the
noncitizen would be able to establish by
a preponderance of the evidence that
the mandatory bars do not apply.

e The rule provides AOs the
discretion to consider mandatory bars
when conducting credible fear
screenings under the additional
procedures in 8 CFR 208.33(b)(2).

o The rule provides that DHS will
issue a Form 1-862, Notice to Appear, if
an AO conducting a credible fear
screening under the additional
procedures in 8 CFR 208.33(b)(2)
determines that the noncitizen
established a reasonable possibility of
persecution with respect to the
identified country or countries of
removal and, to the extent bars were
considered, that there is a reasonable
possibility that none of the mandatory
bars apply, or if the noncitizen
established a reasonable possibility of
torture.

o The rule provides that an AO will
enter a negative credible fear
determination when conducting a
credible fear screening under the
additional procedures in 8 CFR
208.33(b)(2) if the AO determines that
the noncitizen failed to show a
reasonable possibility that a mandatory
bar does not apply and was unable to
demonstrate a reasonable possibility of
torture.

o The rule provides AOs the
discretion to consider mandatory bars to
statutory withholding of removal under
INA sec. 241(b)(3)(B), 8 U.S.C.
1231(b)(3)(B), in reasonable fear
screenings.

e The rule provides that, if an AO
considers the mandatory bars to
statutory withholding of removal under
INA sec. 241(b)(3)(B), 8 U.S.C.
1231(b)(3)(B), a noncitizen will be found
to have a reasonable fear of persecution
if there is a reasonable possibility that
the noncitizen would be persecuted on
account of their race, religion,
nationality, membership in a particular
social group or political opinion, and
the noncitizen has established a
reasonable possibility that no bar
applies.3

This Final Rule makes the following
clarifying edits to the regulatory text
proposed in the NPRM:

e The rule adds the phrase “in a
proceeding on the merits” to 8 CFR

3 As described in the NPRM, this rule makes a
non-substantive change to 8 CFR 208.31(g) and
replaces the last sentence of 8 CFR 208.31(g) and
paragraphs (g)(1)—(2). 89 FR at 41355 n.39. Because
those provisions describe the procedures for
immigration judge review of an AO’s reasonable
fear finding and are duplicative with the
corresponding provision governing immigration
court procedures at 8 CFR 1208.31(g), they are not
needed in the DHS regulations in chapter I of title
8 of the CFR. Accordingly, this rule replaces those
provisions in 8 CFR 208.31(g) with a short
statement that informs the reader that the
immigration judge review procedures are set forth
at 8 CFR 1208.31(g).

208.30(e)(5)(ii)(A) and (B) to clarify how
AOs will apply in credible fear
screenings the “significant possibility”
standard with respect to mandatory bars
to asylum and statutory withholding of
removal, that is, by determining
whether there is a significant possibility
that, in a proceeding on the merits, the
noncitizen would be able to establish by
a preponderance of the evidence that
such bar(s) do not apply.

e The rule removes the phrase
“persecution or” from the last sentence
of 8 CFR 208.31(c) to clarify that the
sentence concerns ‘‘reasonable fear of
torture” only, as “reasonable fear of
persecution” is defined earlier in the
paragraph.

IV. Response to Public Comments on
the Proposed Rule

A. Summary of Comments on the
Proposed Rule

In response to the proposed rule, DHS
received 4,293 comments during the 30-
day public comment period.
Approximately 3,864 of the comments
were letters submitted through mass
mailing campaigns, and 297 comments
were unique submissions. Primarily,
individuals and anonymous entities
submitted comments, as did multiple
advocacy groups and legal services
providers. Other commenters included
attorneys, religious and community
organizations, elected officials, and
research and educational institutions,
among others.

Comments received during the 30-day
comment period are organized by topic
below. DHS reviewed the public
comments received in response to the
proposed rule and addresses relevant
comments in this Final Rule, grouped
by subject area. DHS does not address
comments seeking changes in U.S. laws,
regulations, or agency policies that are
unrelated to the changes made by this
rule. This Final Rule does not resolve
issues that are outside the scope of this
rulemaking. A brief summary of
comments DHS deemed to be out of
scope or unrelated to this rulemaking,
making a substantive response
unnecessary, is provided at the end of
the section. Comments may be reviewed
at https://www.regulations.gov, docket
number USCIS-2024-0005.

Following careful consideration of
public comments received, DHS in this
Final Rule has not made substantive
modifications to the regulatory text
proposed in the NPRM but has made
clarifying edits as described in Part III
above. The rationale for the proposed
rule and the reasoning provided in the
background section of that rule remain
valid with respect to the regulatory
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amendments made by this Final Rule,
except where a new or supplemental
rationale is reflected in this Final Rule.

B. General Feedback on the Proposed
Rule

1. General Support for the Proposed
Rule

a. Positive or Minimal Impacts on
Noncitizens and Their Support Systems

Comment: A commenter said that the
proposed rule would not increase the
risk of erroneous denials, stating that
most of the people requesting asylum
are economic migrants.

Response: DHS appreciates the
commenter’s support for the rule and
agrees that the rule will not increase the
risk of erroneous determinations. DHS
believes the rule will result in AOs
issuing negative fear determinations in
certain cases where there is evidence
that a mandatory bar applies to a
noncitizen, there is a lack of evidence
that the bar should not be applied (e.g.,
due to an exception to the bar or the
application of an exemption to the bar,
such as an exemption applied pursuant
to INA sec. 212(d)(3)(B)(i), 8 U.S.C.
1182(d)(3)(B)(i)) and the noncitizen is
not otherwise able to establish a positive
fear of torture at the applicable
standard. The rule will provide the
Department greater flexibility to quickly
screen out noncitizens with non-
meritorious protection claims and
swiftly remove noncitizens who present
a national security or public safety
concern. The Department does not
otherwise rely on the commenter’s
assertion—that most people requesting
asylum are economic migrants—as a
justification for the rule.

b. Positive Impacts on Immigration
System and Government Operations and
Resources

Comment: Some commenters
expressed support for the proposed rule
and were concerned about abuse of the
asylum system. These commenters
expressed concern about fraudulent
asylum claims and high levels of
unlawful entry. These commenters also
believe that noncitizens are exploiting
the immigration processes and that
application of the mandatory bars at the
screening stage will eliminate removal
delays. One commenter stated that AOs
are capable of assessing mandatory bars
at the credible fear stage and that AOs
are well-trained in asylum law. One
comment supported the proposed rule,
agreeing that it will help avoid
unnecessary detention of noncitizens
and enhance public safety.

Response: DHS appreciates the
commenters’ support for the rule. DHS

believes it is appropriate to authorize
additional procedures by which to
deliver swift decisions on non-
meritorious claims and consequences
for irregular migration,* rather than
allowing ineligible individuals to
further tax limited resources. DHS
agrees that AOs are highly capable of
assessing mandatory bars at the credible
fear screening stage, as well as the
reasonable fear screening stage, based
on their specialized training in asylum
law, including in applying mandatory
bars.5

DHS agrees with the commenter that
the rule will help avoid unnecessary
detention and enhance public safety by
prioritizing the speedy removal of
noncitizens who may pose security
threats. Noncitizens who may have
otherwise remained in detention
throughout the immigration court
process for a full adjudication on the
merits of their claim, despite the
existence of easily verifiable evidence
showing that they would be subject to
a mandatory bar, will be quickly
removed, thereby conserving the
government’s detention capacity.

2. General Opposition to the Proposed
Rule

a. Conflicts With Humanitarian Values

Comment: Numerous commenters
expressed concerns that the rule
conflicts with humanitarian values.
These commenters asserted that U.S.
immigration policy should embody the
values of compassion and
humanitarianism and affirm the right to
asylum and that the rule does not do so.
These commenters stated that the rule
would violate the international and
universal right to safety and asylum.
These commenters also stated that the
rule is immoral and contrary to U.S.
values, as they believe it would return
asylum seekers to countries without
meaningful protection and where they
would still be in harm’s way. These
commenters believe the rule would
contradict the United States’ long-
standing history of welcoming
immigrants and supporting the
international asylum system. Several
commenters believe the proposed rule
would have negative impacts on asylum
seekers who are at risk of persecution in

4In this preamble, “irregular migration” refers to
the movement of people into another country
without authorization.

5 See, e.g., USCIS, “RAIO Directorate—Officer
Training: Mandatory Bars” (May 9, 2013); USCIS,
“RAIO Directorate—Officer Training: Definition of
Persecution and Eligibility Based on Past
Persecution” (Apr. 24, 2024); USCIS, “RAIO
Directorate—Officer Training: Nexus and the
Protected Grounds” (Apr. 24, 2024); USCIS, “RAIO
Directorate—Officer Training: Well-Founded Fear”
(Apr. 24, 2024).

their home countries and have
experienced hardships to reach the
border. Another commenter stated that
the proposed rule undermines the
current asylum system and could send
noncitizens with legitimate asylum
claims back to danger. A few
commenters said that the right to seek
asylum is crucial to the safety and
justice of all people, and that the
immigration system should be more
welcoming instead of limiting asylum
access. Other commenters remarked that
the asylum system needs to be reformed
to make it fair and just because denying
asylum could endanger those who are
seeking safety. Another commenter
stated that people do not willingly leave
their homes and family to seek asylum.
Some commenters believe that U.S.
policies have created the conditions in
other countries that force individuals to
flee from their homes. Some
commenters believe that deterrence
policies and detention of noncitizens
seeking asylum is immoral and that the
rule is based on racism and xenophobia.
One commenter believes the rule would
serve more as a barrier to asylum than
as a measure to protect U.S. national
security.

Response: DHS disagrees with these
commenters’ claims concerning the rule.
This rule focuses on enhancing DHS’s
ability to swiftly remove noncitizens
who are ineligible for asylum and
statutory withholding of removal and
are enforcement priorities: those who
present a threat to national security or
public safety, while maintaining DHS’s
authority to create and implement safe,
orderly, and humane migration
pathways. As explained in the NPRM,
the population to which this rule will
apply is likely to be relatively small, as
informed by the number of cases
identified as potentially implicating
mandatory bars that are flagged by
USCIS during screenings.® The U.S.
government has implemented, and will
continue to implement, a number of
measures designed to enhance and
expand lawful pathways and processes
for noncitizens seeking to enter the
United States, including to seek asylum.
Examples of lawful pathways include:
the Uniting for Ukraine process, which
allows Ukrainian nationals to receive
humanitarian parole into the United
States, enabling them to travel by air to
the United States and be resettled; 7 the
multilateral Safe Mobility initiative,
currently operating in Colombia, Costa
Rica, Ecuador, and Guatemala, which

689 FR 41347, 41351-52 (May 13, 2024).

7 See U.S. Citizenship and Immigration Services,
Uniting for Ukraine, https://www.uscis.gov/ukraine
(last visited Sept. 25, 2024).
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provides access to information and
education about other lawful pathways
to the United States and partner
countries, local integration, and, for
eligible individuals, expedited refugee
processing to the United States; 8 the
new processes for up to 30,000 Cuban,
Haitian, Nicaraguan, and Venezuelan
(CHNV) nationals per month to apply
for advance authorization to seek parole
into the United States, enabling them to
travel by air to the United States; ® and
country-specific family reunification
parole processes for certain nationals of
Colombia, Cuba, Ecuador, El Salvador,
Guatemala, Haiti, and Honduras who
have U.S. citizen relatives in the United
States.10 DHS and its interagency
partners have also increased H-2B
nonimmigrant visa availability 1* and
refugee processing for countries within
the Western Hemisphere.12 Noncitizens
who do not avail themselves of these
pathways can schedule an appointment
through the Customs and Border
Protection (CBP) One app, a scheduling
tool used by noncitizens to present
themselves at a southwest land border
port of entry (POE) 13 The use of the CBP
One app for scheduling has contributed
to U.S. Customs and Border Protection’s
efforts to expand its southwest border
POE migrant processing capacity well
beyond the 2010-2016 daily POE

8U.S. Dep'’t of State, Safe Mobility Initiative,
https://www.state.gov/refugeeadmissions/safe-
mobility-initiative (last visited Aug. 23, 2024); The
White House, Fact Sheet: Biden-Harris
Administration on World Refugee Day Celebrates a
Rebuilt U.S. Refugee Admissions Program, June 20,
2024, https://www.whitehouse.gov/briefing-room/
statements-releases/2024/06/20/fact-sheet-biden-
harris-administration-on-world-refugee-day-
celebrates-a-rebuilt-u-s-refugee-admissions-
program/ (last visited Aug. 29, 2024).

9 See U.S. Citizenship and Immigration Services,
Processes for Cubans, Haitians, Nicaraguans, and
Venezuelans, https://www.uscis.gov/CHNV (last
visited Sept. 25, 2024).

10 See generally U.S. Citizenship and Immigration
Services, Family Reunification Parole Processes,
https://www.uscis.gov/FRP (last visited Aug. 23,
2024).

11 See, e.g., 88 FR 80394 (Nov. 17, 2023)
(authorizing up to 64,716 additional H-2B
nonimmigrant visas for Fiscal year 2024).

12 See Memorandum on Presidential
Determination on Refugee Admission for Fiscal
Year 2024, Presidential Determination No. 2023-13
(Sept. 29, 2023) (providing for the admission of
35,000-50,000 refugees from the Latin America/
Caribbean region to the United States during Fiscal
Year (FY) 2024); Memorandum on Presidential
Determination on Refugee Admission for Fiscal
Year 2025, Presidential Determination No. 2024-13
(Sept. 30, 2024) (providing for the admission of
35,000-50,000 refugees from the Latin America/
Caribbean region to the United States during FY
2025).

13 See CBP, “CBP One™ Mobile Application,”
https://www.cbp.gov/about/mobile-apps-directory/
cbpone (last visited Aug. 14, 2024).

average,14 resulting in increased access
for noncitizens to POEs.

b. Due Process Concerns

Comment: Many commenters
expressed general due process concerns.
Commenters stated that individual due
process protections are critical and that,
under the proposed rule, DHS would
undermine or abandon due process in
order to expedite the asylum process.
Commenters stated that to alleviate due
process concerns, the Department
should refrain from implementing the
rule.

Response: The Department disagrees
with these commenters’ claims
concerning due process. This rule does
not affect the provisions that address
who DHS may refer for a credible fear
screening or reasonable fear screening.
See INA sec. 235(b)(1)(A)(ii), 8 U.S.C.
1225(b)(1)(A)(ii), 8 CFR 235.3(b)(4), 8
CFR 235.15(b)(4), 208.30(b), and
208.31(b). This rule does not impinge
noncitizens’ statutory right to
representation in the credible and
reasonable fear processes. See, e.g., 8
CFR 208.30(d)(4),8 CFR 208.31(c), 8 CFR
235.15(b)(4)(i)(B). Additionally,
noncitizens in credible fear may
continue to consult with persons of
their choosing. 8 CFR 208.30(d)(4); 8
CFR 235.15(b)(4)(1)(B). Further, the rule
does not alter the preexisting rights or
opportunities for noncitizens in credible
or reasonable fear proceedings to seek
immigration judge review of negative
credible fear or reasonable fear
determinations. See 8 CFR 208.30(g)(1),
208.31(g), 208.33(b)(2), 208.35(b)(2)
1003.42, 1208.31(g), 1208.33(b).
Accordingly, the rule preserves
noncitizens’ process rights as provided
in the INA. See DHS v. Thuraissigiam,
591 U.S. 103, 140 (2022) (reaffirming
that noncitizens who arrive at U.S. ports
of entry or are encountered shortly after
unlawfully crossing the U.S. border and
are placed in expedited removal
proceedings, including those in the
credible fear screening process, have
“only those rights regarding admission
that Congress has provided by statute”).

Comment: Many commenters
expressed concerns regarding access to
legal counsel under the proposed rule.
Commenters voiced concerns that the
rule would inhibit access to legal
counsel. Commenters noted that the
credible fear process occurs shortly after
individuals reach the United States, and
they lack access to an attorney or have
experienced trauma. Commenters also

14 See CBP STAT Division, “U.S. Customs and
Border Protection (CBP) Enforcement Encounters—
Southwest Border (SBO), Office of Field Operations
(OFO) Daily Average” (internal data report,
retrieved Apr. 13, 2023).

noted that individuals in the asylum
process need sufficient time to find legal
counsel and that as a result of the
proposed rule, individuals would not be
able to pass the initial credible fear
screening and would be removed before
even being able to secure legal
representation. Some commenters
pointed to the low representation rates
of detained asylum seekers stemming
from the reliance on telephone access
from remote detention facilities to
obtain counsel and the rapid timelines
associated with screening
determinations. Commenters believe
that attempts to provide legal
representation to detained individuals
in screenings have been compromised
or obstructed. A commenter said that it
is hard to establish a credible fear of
persecution and some noncitizens are
not prepared to address the nuances
asked of them in screenings; thus, they
need lawyers to help them understand
the law. Several commenters remarked
on the particular need for access to
counsel if AOs were to consider
mandatory bars because challenging the
applicability of a bar would be difficult
without an attorney. A commenter
stated that every noncitizen whose case
is flagged with a possible mandatory bar
should be notified of their right to
counsel and allowed time to secure an
attorney, and contrasted the reported
difficulty of securing an attorney during
the expedited removal process with the
relative ease of doing so in section 240
removal proceedings.

Response: The Department disagrees
with the commenters’ claims that this
rule inhibits access to counsel. As an
initial matter, because this rule does not
alter procedures governing consultation
or representation, commenters’ concerns
regarding those issues are outside the
scope of this rulemaking. Procedures
regarding consultation and
representation are governed by other
DHS regulations, guidance, and policies.
See 8 CFR 235.3(b)(4)(ii); 208.30(d)(4), 8
CFR 208.31(c).

This rule does not amend the pre-
existing rights of noncitizens regarding
their rights to representation during fear
screenings. Specifically, during credible
fear screenings, the INA provides that a
noncitizen “may consult with a person
or persons of the [noncitizen]’s choosing
prior to the interview or any review
thereof, according to regulations
prescribed by the Attorney General,”
provided that “[s]uch consultation shall
be at no expense to the Government and
shall not unreasonably delay the
process.” INA 235(b)(1)(B)(iv), 8 U.S.C.
1225(b)(1)(B)(iv). This statutory right to
consult does not attach until a
noncitizen becomes eligible for a
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credible fear interview, and it does not
guarantee an absolute right to retain
counsel. See id. The credible fear review
regulations further provide that a
noncitizen “may consult with a person
or persons of the [noncitizen’s] choosing
prior to the interview or any review
thereof,” “[s]uch consultation shall be at
no expense to the Government and shall
not unreasonably delay the process,”
and that the person(s) with whom the
noncitizen consulted “may be present at
the interview and may be permitted, in
the discretion of the asylum officer, to
present a statement at the end of the
interview.” 8 CFR 208.30(d)(4). During
the reasonable fear screening process,
individuals may be represented by an
attorney or an accredited representative
at no cost to the government.

Individuals who may be subject to a
mandatory bar will have the
opportunity to show that the bar does
not apply during the screening
interview. Credible fear and reasonable
fear screening determinations are based
on non-adversarial interviews that occur
in an expedited manner, such that the
scope of representation is necessarily
limited when compared to a lengthy
adversarial hearing before EOIR. In
addition to substantive training on
applying mandatory bars, AOs receive
training and have practical experience
conducting non-adversarial interviews,
eliciting testimony, working with
interpreters, cross-cultural
communication, and working with
vulnerable populations.?® AOs regularly
assess the mandatory bars in affirmative
asylum adjudications and asylum merits
interviews (AMIs); therefore, it is not
unusual for AOs to consider these
issues. Accordingly, AOs are well-suited
in a screening interview to develop the
record regarding a potential mandatory
bar and to ensure the noncitizen has an
opportunity to provide evidence as to
why a given bar does not apply at the
appropriate standard of proof.
Moreover, all credible fear and
reasonable fear determinations are
reviewed by a supervisory AO for
procedural and substantive accuracy
and completeness before becoming

15 See USCIS, RAIO Directorate—Officer
Training: Mandatory Bars (May 9, 2013); USCIS,
RAIO Directorate—Officer Training: Interviewing—
Introduction to the Non-Adversarial Interview (Apr.
24, 2024); USCIS, RAIO Directorate—Officer
Training: Interviewing—Eliciting Testimony (Apr.
24, 2024); USCIS, RAIO Directorate—Officer
Training: Interviewing—Working with an Interpreter
(Apr. 24, 2024); USCIS, RAIO Directorate—Officer
Training: Cross-Cultural Communication and Other
Factors That May Impede Communication at an
Interview (Apr. 24, 2024); USCIS, RAIO
Directorate—Officer Training: Interviewing
Survivors of Torture and Other Severe Trauma
(Apr. 24, 2024).

final.16 DHS also believes that the non-
adversarial nature of credible fear and
reasonable fear screenings, in contrast
with adversarial section 240 removal
proceedings, sufficiently mitigates the
commenters’ concerns about the more
compressed timeframe noncitizens have
to secure an attorney during the
expedited removal process, and
challenges of accessing counsel in
detention.

Finally, DHS disagrees that the
consideration of mandatory bars is
categorically more complex than the
consideration of the full array of issues
that are currently presented in screening
cases on a routine basis. For example,
determining whether a noncitizen’s
testimony is credible, whether harm
experienced or feared was or would be
inflicted on account of a protected
ground, or whether torture feared would
be inflicted with the consent or
acquiescence of a person acting in an
official capacity are all potentially
complex issues that AOs regularly
consider and analyze in fear screenings.
As such, and in view of AOs’ training
and experience previously described,
the Department does not agree that a
noncitizen’s ability to obtain counsel for
such an interview presents new or
greater concerns than those presented
by a screening interview where
mandatory bars are not considered.

Comment: A commenter expressed
concern that AOs would rely on
evidence such as Interpol Red Notices
issued by authoritarian regimes as a
basis for considering the applicability of
bars.

Response: The Department has
implemented measures to combat the
impact of abusive or unwarranted
INTERPOL notices separate and apart
from this rule. For example, DHS has
issued internal guidance on the
appropriate handling of INTERPOL
notices that are suspected of having
been issued by a country for the purpose
of persecuting an individual or
otherwise appear to be prohibited or
noncompliant.

Comment: A few commenters
expressed concern regarding the ability
to collect and present evidence during
credible fear screenings. The
commenters stated that the inability to
compile evidence would adversely
impact noncitizens, as they would not
be able to gather evidence disputing the
application of a bar. Commenters stated
that consideration of the bars to asylum
and statutory withholding of removal in

16 See 8 CFR 208.30(e)(8); see also Memorandum
for the Record, from Ted Kim, Assoc. Dir., Refugee,
Asylum, and Int’l Operations Directorate, USCIS,
Re: Asylum Division Training, Staffing, Capacity,
and Credible Fear Procedures (Sept. 26, 2024).

credible fear or reasonable fear
interviews does not afford an asylum
seeker the opportunity to present the
extensive evidence needed to rebut a
finding that one of the asylum bars
applies. Commenters stated that the
expedited removal process does not
afford sufficient opportunity for
noncitizens to gather the evidence
needed to demonstrate a bar does not
apply to them and that the rule would
require noncitizens to understand
highly complex bars to eligibility that
newly arriving people cannot be
expected to understand. Commenters
asserted that often, the evidence these
bars apply comes from unverified or
difficult-to-verify sources. Several
commenters opposed the proposed rule
on the basis that detained noncitizens in
expedited removal proceedings would
have difficulty discussing or adequately
defending themselves against the
application of mandatory bars because
of the effect of trauma resulting from
past harm or their journey to the United
States, hunger, and linguistic or cultural
barriers.

Response: The Department disagrees
that this rule would negatively impact
noncitizens in this manner. AOs have a
duty to elicit all relevant and useful
information on a fear claim. See, e.g., 8
CFR 208.30(d). Credible testimony alone
may be the basis of a positive fear
determination without the need for any
corroborative documentary evidence.
Where an AO exercises discretion to
consider a mandatory bar in a fear
screening, the AO will provide the
noncitizen with an opportunity to
present evidence that the bar does not
apply, and credible testimony alone
may be sufficient evidence to make that
showing. As noted above, AOs have
training and experience in the
substantive application of mandatory
bars and in non-adversarial interviewing
and eliciting testimony and are therefore
well-positioned to develop and evaluate
the record in such cases, including
weighing the reliability and probative
value of available evidence.1” Further,
all credible fear and reasonable fear
determinations undergo supervisory
review prior to service.

Noncitizens undergoing fear
screenings where a bar is considered
would be able to demonstrate that the
bar does not apply at the relevant
standard. For example, in credible fear
under 8 CFR 208.30, a noncitizen must

17 See USCIS, RAIO Directorate—Officer
Training: Mandatory Bars (May 9, 2013); USCIS,
RAIO Directorate—Officer Training: Interviewing—
Introduction to the Non-Adversarial Interview (Apr.
24, 2024); USCIS, RAIO Directorate—Officer
Training: Interviewing—Eliciting Testimony (Apr.
24, 2024).



103376 Federal Register/Vol. 89, No. 243/ Wednesday, December 18, 2024 /Rules and Regulations

demonstrate that there is a significant
possibility that they could establish that
the bar does not apply by a
preponderance of evidence at a future
proceeding. Similarly, noncitizens
would need to establish a reasonable
possibility that the bar does not apply
in credible fear screenings under 8 CFR
208.33, or in reasonable fear screenings
under 8 CFR 208.31, and noncitizens
need to establish a reasonable
probability that the bar does not apply
in credible fear screenings conducted
under 8 CFR 208.35. The screening
standards themselves ensure a fair
process in that the noncitizen need only
meet the significant possibility,
reasonable possibility, or reasonable
probability standard in order to pass
through the screening process. These
standards, which are either lower or the
same as the standards that apply in full
adjudications of asylum and statutory
withholding of removal requests, do not
require the presentation of the same
extent of evidence that would be needed
in a full merits hearing or interview.
Furthermore, this rule does not create a
complicated process requiring full
evidence gathering and determinations
to be made on possible bars to
eligibility. Rather, AOs will only
consider a bar in those cases where
there is easily verifiable (as opposed to
unverified or difficult-to-verify)
evidence available to the AO that, in
their discretion, warrants an inquiry
into a bar, and the AO can consider that
bar efficiently at the screening stage.
AOs are trained to elicit all relevant
testimony in a non-adversarial

manner 18 to ensure noncitizens have a
fair opportunity to provide any evidence
necessary to evaluate their claim, which
under this rule may include the
applicability of any bars or the
availability of any exceptions or
exemptions.

DHS rejects the notion that it is
categorically more difficult for a
noncitizen to discuss issues
surrounding mandatory bars than it is to
discuss other issues that are already the
subject of screening interviews. AOs are
trained to work with noncitizens who
are experiencing the effects of trauma
and to communicate across cultural and
linguistic barriers.1® AOs routinely
interview noncitizens in protection

18 See USCIS, “RAIO Directorate—Officer
Training: Interviewing—Eliciting Testimony” (Dec.
20, 2019).

19 See USCIS, “RAIO Directorate—Officer
Training: Cross-Cultural Communication and Other
Factors That May Impede Communication at an
Interview” (Apr. 24, 2024); USCIS, “RAIO
Directorate—Officer Training: Interviewing
Survivors of Torture and Other Severe Trauma”
(Apr. 24, 2024).

screening interviews on matters that
many find challenging to discuss,
including torture, sexual assault,
familial violence, and the deaths of
family members.

The permissive nature of the rule is
also well-tailored to a situation where
the noncitizen is unable to testify in
depth due to the effects of trauma, or a
situation where the noncitizen may be
better able to provide evidence that a
mandatory bar does not apply to them
in a full hearing. As explained in the
proposed rule, AOs should only apply
a mandatory bar in a screening
interview where there is “easily
verifiable information” that the bar may
apply, and even then, to only do so if
the inquiry can be done efficiently. 89
FR at 41354. Should the AO determine
that the issue would be better
considered at a later stage, they retain
the discretion under this proposed rule
to decline to consider mandatory bars
during the screening determination.

Comment: Many commenters
expressed concerns regarding the
application of mandatory bars by AOs
and officer discretion, emphasizing that
the application of the bars is complex,
and asserting that immigration judges—
not AOs—should evaluate the complex
legal issues associated with the
application of the mandatory bars.
Several commenters noted that bars to
asylum and statutory withholding of
removal can involve complex factual
and legal inquiries, with some pointing
out that DHS itself, in a prior
rulemaking removing bars from
consideration in credible fear
screenings, concluded that such a “fact-
intensive inquiry requiring complex
legal analysis [] would be more
appropriate in a full adjudication before
an asylum officer or in section 240
proceedings with the availability of
judicial review than in credible fear
screenings.” 87 FR 18078, 18093 (Mar.
29, 2022) (““Asylum Processing IFR”).
Commenters argued that DHS’s
representation that AOs would consider
bars only in those cases where there is
easily verifiable evidence available to
the AO that in their discretion warrants
an inquiry into a bar and where the AO
is confident that they can consider that
bar efficiently is insufficient given the
complexity of this area of the law.

Commenters stated that the bars could
be applied incorrectly, arbitrarily, or
unfairly, endangering individuals.
Commenters also stated that the
application of bars may be based on
evidence from foreign entities, which
U.S. immigration officials cannot
independently verify and which may be
inaccurate. Commenters stated that
noncitizens in credible and reasonable

fear processes should be subject to the
same rules and that individuals are
entitled to a transparent, humane
process. Commenters also stated that
AOs could be more likely to issue
negative determinations of credible fear
as a result of the proposed rule,
especially if they do not listen to a
noncitizen fully or fairly.

A few commenters discussed officer
bias or misconduct during the screening
process. Commenters stated that,
according to a complaint filed with the
DHS Office for Civil Rights and Civil
Liberties, AOs scheduled credible fear
interviews without notifying the
attorney of the interview; incorrectly
applied standards when evaluating
claims; used adversarial interview
techniques on individu