TED

Us. Gov ENT
N

GPO,

50632

Federal Register/Vol. 88, No. 147/Wednesday, August 2, 2023 /Presidential Documents

(1) For the purposes of this rule, a “victim” is an individual who is alleged to have
suffered a direct physical, emotional, or pecuniary harm as a result of the commission of an
offense under the UCMLI.

(2) A victim of an offense under the UCM]J or the victim’s counsel, if any, shall receive
reasonable, accurate, and timely notice of a preliminary hearing relating to the alleged offense
and a reasonable opportunity to confer with counsel for the Government.

(3) A victim has the right not to be excluded from any public proceeding of the
preliminary hearing, except to the extent a similarly situated victim would be excluded at trial.
(i) Notice, Production of Witnesses, and Production of Other Evidence.

(1) Notice. Prior to any preliminary hearing under this rule, the parties shall, in
accordance with timelines set by the preliminary hearing officer, provide to the preliminary
hearing officer and the opposing party the following notices:

(A) Notice of the name and contact information for each witness the party intends
to call at the preliminary hearing;

(B) Notice of any other evidence that the party intends to offer at the preliminary
hearing; and

(C) Notice of any additional information the party intends to submit under R.C.M.
405(1).

(2) Production of Witnesses.
(A) Military Witnesses.
(i) Prior to the preliminary hearing, defense counsel shall provide to

counsel for the Government the names of proposed military witnesses whom the accused

requests that the Government produce to testify at the preliminary hearing, and the requested
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form of the testimony, in accordance with the timeline established by the preliminary hearing
officer. Counsel for the Government shall respond that either (1) the Government agrees that the
witness’ testimony is relevant, not cumulative, and necessary to a determination of the issues
under R.C.M. 405(a) and will seek to secure the witness’ testimony for the hearing; or (2) the
Government objects to the proposed defense witness on the grounds that the testimony would be
irrelevant, cumulative, or unnecessary to a determination of the issues under R.C.M. 405(a).

(i1) If the Government objects to the proposed defense witness, defense
counsel may request that the preliminary hearing officer determine whether the witness is
relevant, not cumulative, and necessary to a determination of the issues under R.C.M. 405(a).

(ii1) If the Government does not object to the proposed defense military
witness or the preliminary hearing officer determines that the military witness is relevant, not
cumulative, and necessary, counsel for the Government shall request that the commanding
officer of the proposed military witness make that person available to provide testimony. The
commanding officer shall determine whether the individual is available, and if so, whether the
witness will testify in person, by video teleconference, by telephone, or by similar means of
remote testimony, based on operational necessity or mission requirements. If the commanding
officer determines that the military witness is available, counsel for the Government shall make
arrangements for that individual’s testimony. The commanding officer’s determination of
unavailability due to operational necessity or mission requirements is final.

(iv) A victim who is alleged to have suffered a direct physical, emotional,
or pecuniary harm as a result of the matters set forth in a charge or specification under
consideration and is named in one of the specifications under consideration shall not be required

to testify at a preliminary hearing.
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