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include hearsay and may incorporate by reference other documents, such as witness statements,
investigative reports, or official records. This memorandum shall be forwarded to the 7-day
reviewing officer under R.C.M. 305(j)(2). If such a memorandum was prepared by the
commander before ordering confinement, a second memorandum need not be prepared;
however, additional information may be added to the memorandum at any time.

(j) Procedures for review of pretrial confinement.

(1) 48-hour probable cause determination. Review of the adequacy of probable cause to
continue pretrial confinement shall be made by a neutral and detached officer within 48 hours of
imposition of confinement under military control. If the confinee is apprehended by civilian
authorities and remains in civilian custody at the request of military authorities, reasonable
efforts will be made to bring the confinee under military control in a timely fashion.

(2) 7-day review of pretrial confinement. Within 7 days of the imposition of confinement,
a neutral and detached officer appointed in accordance with regulations prescribed by the
Secretary concerned shall review the probable cause determination and necessity for continued
pretrial confinement. In calculating the number of days of confinement for purposes of this rule,
the initial date of confinement under military control shall count as one day and the date of the
review shall also count as one day.

(A) Nature of the 7-day review.

(i) Matters considered. The review under this clause (R.C.M.
305(G)(2)(A)(1)) shall include a review of the memorandum submitted by the confinee’s
commander under R.C.M. 305(i)(2)(C). Additional written matters may be considered, including
any submitted by the confinee. The confinee and the confinee’s counsel, if any, shall be allowed

to appear before the 7-day reviewing officer and make a statement, if practicable. A
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representative of the command may also appear before the reviewing officer to make a
statement.

(i1) Rules of evidence. Except for Mil. R. Evid., Section V (Privileges) and
Mil. R. Evid. 302 and 305, the Military Rules of Evidence shall not apply to the matters
considered.

(iii) Standard of proof. The requirements for confinement under R.C.M.
305(h)(2)(B) must be proved by a preponderance of the evidence.

(iv) Victim’s right to be reasonably heard. A victim of an alleged offense
committed by the confinee has the right to reasonable, accurate, and timely notice of the 7-day
review; the right to confer with the representative of the command and counsel for the
Government, if any; and the right to be reasonably heard during the review. However, the
hearing may not be unduly delayed for this purpose. The right to be heard under this rule
includes the right to be heard through counsel and the right to be reasonably protected from the
confinee during the 7-day review. Notice of these rights shall be given to the victim, or victim’s
counsel, if any, in accordance with regulations of the Secretary concerned

(B) Extension of time limit. The 7-day reviewing officer may, for good cause,
extend the time limit for completion of the review to 10 days after the imposition of pretrial
confinement.

(C) Action by 7-day reviewing officer. Upon completion of review, the reviewing
officer shall approve continued confinement or order immediate release. If the reviewing officer
orders immediate release, a victim of an alleged offense committed by the confinee has the right
to reasonable, accurate, and timely notice of the release, unless such notice may endanger the

safety of any person.
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