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sentence, and any deferment request.

(vi) If the sentence includes confinement, the summary court-martial shall

cause the delivery of the accused to the accused’s commanding officer or the commanding
officer’s designee.”

(bbb) R.C.M. 1304(b)(2)(G) is deleted.

Section 2. Part III of the Manual for Courts-Martial, United States, is amended as follows:
(a) Mil. R. Evid. 311(c)(3) is amended to read as follows:

“(3) Good Faith Exception of a Warrant or Search Authorization: Evidence that was

obtained as a result of an unlawful search or seizure may be used if:
(A) the search or seizure resulted from an authorization to search, seize, or
apprehend issued by an individual competent to issue the authorization under Mil. R. Evid.
315(d) or from a search warrant or arrest warrant issued by competent civilian authority, or from

such an authorization or warrant issued by an individual whom the officials seeking and

executing the authorization or warrant reasonably and with good faith believed was competent to
issue the authorization or warrant;

(B) the individual issuing the authorization or warrant had a substantial basis for

determining the existence of probable cause or the officials seeking and executing the

authorization or warrant reasonably and with good faith believed that the individual issuing the

authorization or warrant had a substantial basis for determining the existence of probable cause;
and

(C) the officials seeking and executing the authorization or warrant reasonably

and with good faith relied on the issuance of the authorization or warrant. Good faith is to be
determined using an objective standard.”



Federal Register/Vol. 88, No. 147/Wednesday, August 2, 2023 /Presidential Documents

50573

(b) Mil. R. Evid. 311(d)(4)(B) is amended to read as follows:

“(B) False Statements. 1f the defense makes a substantial preliminary showing
that a government agent knowingly and intentionally or with reckless disregard for the truth
included a false statement or omitted a material fact in the information presented to the
authorizing officer, and if the allegedly false statement or omitted material fact is necessary to
the finding of probable cause, the defense, upon request, is entitled to a hearing. At the hearing,
the defense has the burden of establishing by a preponderance of the evidence the allegation of
knowing and intentional falsity or reckless disregard for the truth. If the defense meets its
burden, the prosecution has the burden of proving by a preponderance of the evidence, with the
false information set aside, that the remaining information presented to the authorizing officer is
sufficient to establish probable cause. If the prosecution does not meet its burden, the objection
or motion must be granted unless the search is otherwise lawful under these rules.”

(¢) Mil. R. Evid. 315(b)(2) is amended to read as follows:

“(2) “Search warrant” means express permission to search and seize issued by competent
civilian authority or under R.C.M. 703A.”

(d) A new Mil. R. Evid. 315(b)(3) is inserted immediately after Mil. R. Evid. 315(b)(2) to
read as follows:

“(3) “Warrant for wire or electronic communications” means a warrant issued by a
military judge pursuant to 18 U.S.C. §§ 2703(a), (b)(1)(A), or (¢)(1)(A) in accordance with 10
U.S.C. § 846(d)(3) and R.C.M. 309(b)(2) and R.C.M. 703A.”

(e) Mil. R. Evid. 315(d) is amended to read as follows:
“(d) Who May Authorize. A search authorization under this rule is valid only if issued by an

impartial individual in one of the categories set forth in paragraphs (d)(1), (d)(2), and (d)(3) of
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