AUTHENTICATED
USS. GOVERNMENT
INFORMATION

GPO,

Federal Register/Vol. 88, No. 147/Wednesday, August 2, 2023 /Presidential Documents 50677

(1) Unless the accused is tried or sentenced by military judge alone, no court-martial
proceeding may take place in the absence of any detailed member except: Article 39(a) sessions
under R.C.M. 803; temporary excusal under R.C.M. 911(b); examination of members under
R.C.M. 912(d); when the member has been excused under R.C.M. 505, 912(%), or 912A; as
otherwise provided in R.C.M. 1104(d)(1); or as otherwise provided in this Manual.

(2) When after presentation of evidence on the merits has begun, a new member is
impaneled under R.C.M. 912A, trial may not proceed unless the testimony and evidence
previously admitted on the merits, if recorded verbatim, is read to or played for the new member
in the presence of the military judge, the accused, and counsel for both sides, or, if not recorded
verbatim, and in the absence of a stipulation as to such testimony and evidence, the trial proceeds
as if no evidence has been presented.

(d) Counsel. As long as at least one qualified counsel for each party is present, other counsel for
each party may be absent from a court-martial session. In the case of a court-martial requiring
the detailing of a special trial counsel, the presence of a special trial counsel is required unless a
special trial counsel determines otherwise and another trial counsel, who is qualified according to
Article 27(b), is also present. An assistant counsel who lacks the qualifications necessary to serve
as counsel for a party may not act at a session in the absence of such qualified counsel. For
purposes of Article 39(a) sessions and subject to R.C.M. 804(a)(3), the presence of counsel may
be satisfied via remote means through the use of audiovisual technology.

(e) Victim and Victim’s Counsel. Subject to R.C.M. 914B, at the discretion of the military judge
and for good cause, the victim and victim’s counsel may be present through the use of
audiovisual technology.”

(qqq) R.C.M. 805 is amended to read as follows:
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“Rule 805. [Reserved]”.
(rrr) R.C.M. 810(a)(4) is amended to read as follows:

“(4) Additional charges. A referral authority may refer additional charges for trial
together with charges as to which a rehearing has been directed.”
(sss) R.C.M. 810(a)(5) is amended to read as follows:

“(5) Rehearing impracticable. 1f a rehearing was authorized on one or more findings, the
convening authority, or in cases referred by a special trial counsel, a special trial counsel, may
dismiss the affected charges if the referral authority determines that a rehearing is impracticable.
If the referral authority dismisses such charges, a rehearing may proceed on any remaining
charges not dismissed by the referral authority.”

(ttt) R.C.M. 810(f)(1) is amended to read as follows:

“(1) In general. A Court of Criminal Appeals may order a remand for additional fact
finding, or for other reasons, in order to address a substantial issue on appeal. A remand under
this subsection is generally not appropriate to determine facts or investigate matters which could,
through a party’s exercise of reasonable diligence, have been investigated or considered at trial.
Such orders shall be directed to the Chief Trial Judge. The Judge Advocate General, or the Judge
Advocate General’s delegate, shall designate a general court-martial convening authority who
shall provide support for the hearing. In cases which were referred by a special trial counsel, a
special trial counsel designated under regulations prescribed by the Secretary concerned shall be
notified of any remand.”

(uuu) R.C.M. 810(f)(3) is amended to read as follows:
“(3) Remand impracticable. If the general court-martial convening authority designated

under R.C.M. 810(f)(1) or, in cases which were referred by a special trial counsel, a special trial
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