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source and shall not be limited to the information reviewed by any previous authority, but a case
may not be referred to a general or special court-martial except in compliance with R.C.M.
601(d)(2) or (d)(3). The convening authority or judge advocate shall not be required before
charges are referred to resolve legal issues, including objections to evidence, which may arise at
trial.

(B) For offenses over which a special trial counsel has exercised authority and has
not deferred, if a special trial counsel makes a written determination that each specification under
a charge alleges an offense under the UCMYJ, there is probable cause to believe that the accused
committed the offense charged, and the court-martial would have jurisdiction over the accused
and the offense, a special trial counsel may refer it. The finding may be based on hearsay in
whole or in part. A special trial counsel may consider information from any source and shall not
be limited to the information reviewed by any previous authority, but a case may not be referred
to a general court-martial except in compliance with R.C.M. 601(d)(2) or (d)(3). A special trial
counsel shall not be required before charges are referred to resolve legal issues, including
objections to evidence, which may arise at trial.

(2) Consideration. Referral authorities shall consider whether the admissible evidence
will probably be sufficient to obtain and sustain a conviction.

(3) General courts-martial. Charges may not be referred to a general court-martial unless
there has been substantial compliance with the preliminary hearing requirements of R.C.M. 405
and:

(A) The convening authority has received the advice of the staff judge advocate

required under R.C.M. 406(a)(1) and Article 34(a); or
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(B) A special trial counsel has made a written determination as required under
R.C.M. 406(b) and Article 34(c).

(4) Special courts-martial. Charges may not be referred to a special court-martial unless:

(A) The convening authority has consulted with a judge advocate as required
under R.C.M. 406(a)(2) and Article 34(b); or

(B) A special trial counsel has made a written determination as required under
R.C.M. 406(b) and Article 34(c).

(e) How charges shall be referred.

(1) Order, instructions. Referral shall be by the personal order of the referral authority.

(A) Capital cases. If a case is to be tried as a capital case, the referral authority
shall so indicate by including a special instruction on the charge sheet in accordance with R.C.M.
1004(b)(1).

(B) Special court-martial consisting of a military judge alone. If a case is to be
tried as a special court-martial consisting of a military judge alone under Article 16(c)(2)(A), the
referral shall so indicate by including a special instruction on the charge sheet prior to
arraignment.

(C) Other instructions. The referral authority may include any other additional
instructions in the order as may be required.

(2) Joinder of offenses. In the discretion of the referral authority, two or more offenses
charged against an accused may be referred to the same court-martial for trial, whether serious or
minor offenses or both, regardless of whether the offenses are connected. Additional charges
may be joined with other charges for a single trial at any time before arraignment if all necessary

procedural requirements concerning the additional charges have been complied with. After
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