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making this disposition recommendation, the preliminary hearing officer may consider any
evidence admitted during the preliminary hearing and matters submitted under R.C.M. 405(1);
(K) The written summary and analysis required by R.C.M. 405(1)(3)(A); and
(L) A notation as to whether the parties or the preliminary hearing officer
considered any offense to be a covered offense.

(3) Sealed exhibits and proceedings. If the preliminary hearing report contains exhibits,
proceedings, or other matters ordered sealed by the preliminary hearing officer in accordance
with R.C.M. 1113, counsel for the Government shall cause such materials to be sealed so as to
prevent unauthorized viewing or disclosure.

(4) Distribution of preliminary hearing report. The preliminary hearing officer shall
promptly cause the preliminary hearing report to be delivered to the convening authority or, for
hearings requested by a special trial counsel, to the special trial counsel. Counsel for the
Government shall promptly cause a copy of the report to be delivered to each accused. The
convening authority or, for hearings requested by a special trial counsel, the special trial counsel
shall promptly determine what disposition will be made in the interest of justice and discipline in
accordance with R.C.M. 401 or R.C.M. 401A.

(5) Objections to the preliminary hearing officer’s report. Upon receipt of the report, the
parties shall have five days to submit objections to the preliminary hearing officer. Any objection
to the preliminary hearing report shall be made to the convening authority who directed the
preliminary hearing, via the preliminary hearing officer. The objection shall be served upon the
opposing party, and government counsel must provide notice of the objection to any named
victim or named victim’s counsel, if any. The preliminary hearing officer will forward the

objections to the convening authority as soon as practicable. The convening authority may direct
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that the preliminary hearing be reopened or take other action, as appropriate. For cases where a
special trial counsel has exercised authority, the special trial counsel may request the convening
authority reopen the preliminary hearing. Upon such request, the convening authority shall
reopen the preliminary hearing. This paragraph does not prohibit a convening authority or special
trial counsel from taking other action prior to the expiration of five days allotted for submitting
objections. Failure to make a timely objection under this rule shall constitute waiver of the
objection.
(n) Waiver. The accused may waive a preliminary hearing. However, the preliminary hearing
may still be conducted notwithstanding the waiver. Relief from the waiver may be granted by the
convening authority, a superior convening authority, or the military judge, as appropriate, for
good cause shown. For offenses over which a special trial counsel has exercised authority, a
special trial counsel may grant relief from the waiver. If a special trial counsel declines to grant
relief from the waiver and the case is referred, the accused may request relief from the military
judge.”
(gg) R.C.M. 406 is amended to read as follows:
“Rule 406. Pretrial advice and special trial counsel determinations
(a) Pretrial Advice by the Staff Judge Advocate.
(1) General court-martial. Except as provided by R.C.M. 406(b), before any charge may be
referred for trial by a general court-martial, it shall be submitted to the staff judge advocate of the
convening authority for consideration and advice. The advice of the staff judge advocate shall
include a written and signed statement which sets forth the staff judge advocate’s:

(A) Conclusion with respect to whether each specification alleges an offense

under the UCMI;
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