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(iv) The preliminary hearing officer may not order the production of any
privileged matters; however, when a party offers evidence that an opposing party claims is
privileged, the preliminary hearing officer may rule on whether a privilege applies.

(j) Military Rules of Evidence.
(1) In general.

(A) Only the following Military Rules of Evidence apply to preliminary hearings:

(1) Mil. R. Evid. 301-303 and 305.

(i) Mil. R. Evid. 412(a), except as provided in R.C.M. 405()(2).

(ii1) Mil. R. Evid., Section V, Privileges, except that Mil. R. Evid. 505(f)-
(h) and (j); 506(f)-(h), (j), (k), and (m); and 514(d)(6) shall not apply.

(B) In applying the rules to a preliminary hearing in accordance with R.C.M.
405G)(1)(A), the term “military judge,” as used in such rules, means the preliminary hearing
officer, who shall assume the military judge’s authority to exclude evidence from the preliminary
hearing, and who shall, in discharging this duty, follow the procedures set forth in such rules.
Evidence offered in violation of the procedural requirements of the rules in R.C.M. 405()(1)(A)
shall be excluded from the preliminary hearing, unless good cause is shown.

(2) Sex-offense cases.

(A) Inadmissibility of certain evidence. In a case of an alleged sexual offense, as
defined under Mil. R. Evid. 412(d), evidence offered to prove that any alleged victim engaged in
other sexual behavior or evidence offered to prove any alleged victim’s sexual predisposition is
not admissible at a preliminary hearing unless—

(1) the evidence would be admissible at trial under Mil. R. Evid. 412(b)(1)

or (2); and
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(i) the evidence is relevant, not cumulative, and is necessary to a
determination of the issues under R.C.M. 405(a).

(B) Initial procedure to determine admissibility. A party intending to offer
evidence under R.C.M. 405(j)(2)(A) shall, no later than five days before the preliminary hearing
begins, submit a written motion specifically describing the evidence and stating why the
evidence is admissible. The preliminary hearing officer may permit a different filing time, but
any motion shall be filed prior to the beginning of the preliminary hearing. The moving party
shall serve the motion on the opposing party, who shall have the opportunity to respond in
writing. Counsel for the Government shall cause the motion and any written responses to be
served on the victim, or victim’s counsel, if any, or, when appropriate, the victim’s guardian or
representative. After reviewing the motion and any written responses, the preliminary hearing
officer shall either—

(i) deny the motion on the grounds that the evidence does not meet the
criteria specified in R.C.M. 405(j)(2)(A)(i) or (ii); or
(i1) conduct a hearing to determine the admissibility of the evidence.

(C) Admissibility hearing. If the preliminary hearing officer conducts a hearing to
determine the admissibility of the evidence, the admissibility hearing shall be closed and should
ordinarily be conducted at the end of the preliminary hearing, after all other evidence offered by
the parties has been admitted. At the admissibility hearing, the parties may call witnesses and
offer relevant evidence. The victim shall be afforded a reasonable opportunity to attend and be
heard, to include being heard through counsel. If the preliminary hearing officer determines that
the evidence should be admitted, the victim may directly petition the Court of Criminal Appeals

for a writ of mandamus pursuant to Article 6b.
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