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Renewable Energy Modernization Rule

AGENCY: Bureau of Ocean Energy
Management (BOEM), Interior.

ACTION: Notice of proposed rulemaking.

SUMMARY: The first Outer Continental
Shelf (OCS) renewable energy
regulations were promulgated in 2009
by BOEM’s predecessor, the Minerals
Management Service (MMS). BOEM’s
renewable energy program has matured
over the past 13 years, during which
time BOEM conducted eleven auctions
and issued and managed 27 active
commercial leases. Based on this
experience, the Department has
identified opportunities to modernize
its regulations to facilitate the
development of offshore wind energy
resources to meet U.S. climate and
renewable energy objectives. This
proposed rule contains reforms
identified by the Department and
recommended by industry since 2010,
including proposals for incremental
funding of decommissioning accounts;
more flexible geophysical and
geotechnical survey submission
requirements; streamlined approval of
meteorological (met) buoys; revised
project verification procedures; reform
of BOEM’s renewable energy auction
process; and greater clarity regarding
safety requirements. This proposed rule
would advance the Department of the
Interior’s (DOI) energy policies in a safe
and environmentally sound manner that
would provide a fair return to the U.S.
taxpayer.

DATES: Submit comments regarding the
substance of this proposed rule to
BOEM on or before March 31, 2023.
Submit comments regarding the
information collection burden of this
proposed rule to the Office of
Management and Budget (OMB) and to
BOEM on or before March 1, 2023.
Comments received after these dates
might not be considered.

ADDRESSES: You may send comments
regarding the substance of this proposed
rule, identified by docket number
BOEM-2022-0019 and regulation
identifier number (RIN) 1010-AE04,
using any of the following methods:

e Federal e-rulemaking portal:
https://www.regulations.gov. Follow the
instructions for submitting comments.

Helpful search terms are “RIN 1010-
AE04” or “BOEM-2022-0019.”

e U.S. Postal Service or other mail
delivery service: Address comments to
Office of Regulations, Bureau of Ocean
Energy Management, Department of the
Interior, Attention: Georgeann Smale,
45600 Woodland Road, Mailstop: DIR—
BOEM, Sterling, VA 20166.

e Information Collection Addresses:
Written comments and
recommendations for this particular
proposed information collection should
be submitted within 30 days of this
notice’s publication to https://
www.reginfo.gov/public/do/PRAMain.
From this main web page, you can find
and submit comments on this particular
information collection by proceeding to
the boldface heading ““Currently under
Review,” selecting ‘“Department of the
Interior” in the “Select Agency” pull
down menu, clicking “Submit,” then,
checking the box “Only Show ICR for
Public Comment” on the next web page,
scrolling to OMB Control Number 1010-
0176, and clicking “Comment” button at
the right margin. Or, you may use the
search function on the main web page.
Please provide a copy of your comments
to the Information Collection Clearance
Officer, Office of Regulations, Bureau of
Ocean Energy Management, Attention:
Anna Atkinson, 45600 Woodland Road,
Sterling, VA 20166; or by email to
anna.atkinson@boem.gov. Please
reference OMB Control Number 1010-
0176 in the subject line of your
comments.

Instructions: All comments submitted
regarding this proposed rule and its
information collection requirements
should reference the docket number
BOEM-2022-0019 or RIN 1010-AE04.
All comments received by BOEM will
be reviewed and may be posted to
https://www.regulations.gov, including
any personal information provided with
the submission. For further instructions
on submitting comments and protecting
personally identifiable information, see
“What Should I Consider as I Prepare
My Comments?” in section II.A under
the SUPPLEMENTARY INFORMATION section
of this document.

Docket: To access this proposed rule’s
docket to read related documents and
public comments, visit https://
www.regulations.gov and enter the
docket number BOEM—-2020-0033 into
the search engine.

FOR FURTHER INFORMATION CONTACT:
Georgeann Smale, Renewable Energy
Modernization Rule Lead, Office of
Regulations, BOEM, at telephone
number 703-544-9246 or email address
Georgeann.Smale@boem.gov; or Karen
Thundiyil, Chief, Office of Regulations,

BOEM, at telephone number 202-742—
0970, or email address
Karen.Thundiyil@boem.gov.

To obtain a copy of the information
collection supporting statement,
contact: Information Collection
Clearance Officer, Office of Regulations,
Bureau of Ocean Energy Management,
Attention: Anna Atkinson, 45600
Woodland Road, Sterling, VA 20166.
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I. Executive Summary

This proposed rule would facilitate
the development of OCS renewable
energy and would promote U.S. climate
and renewable energy objectives in a
safe and environmentally sound manner
while providing a fair return to the U.S.
taxpayer. These important goals would
be accomplished by modernizing
regulations, streamlining overly
complex and burdensome processes,
clarifying ambiguous provisions,
enhancing compliance provisions, and
correcting technical errors and
inconsistencies. Through these changes,
the Department aims to reduce
administrative burdens for both
developers and the Department’s staff,
reduce developer? costs and
uncertainty, and introduce greater
regulatory flexibility in a rapidly
changing industry to foster the supply of
OCS renewable energy to meet
increasing demand, while maintaining
environmental safeguards. This
proposed rule is a major modernization
of the regulations, reflects lessons
learned from the past 13 years, and is
projected to save the renewable energy
industry $1 billion over 20 years.2

These updates are necessary to ensure
a durable and appropriate process is in
place to advance renewable energy on
the OCS.

The proposed rule contains eight
major components:

1. Eliminating unnecessary
requirements for the deployment of
meteorological (met) buoys.

1 As used in this preamble, the term “developer”
includes those interested in constructing, operating,
and maintaining OCS facilities to produce,
transport, or support the generation of energy from
renewable resources. Developers may include
applicants seeking noncompetitive leases and
grants, bidders in competitive auctions, holders of
BOEM-issued leases (lessees) and grants (grant
holders), and operators of facilities and support
contractors.

2For the supporting economic analyses, see
section VILB.2 of this preamble, including the
associated tables, that summarizes BOEM’s
estimated 20-year compliance cost savings as well
as the initial regulatory impact analysis available in
this proposed rule’s docket at https://
www.regulations.gov/docket?D=BOEM-2020-0033.
The estimated cost reduction is expressed in net
present value of 2022 dollars estimated over a 20-
year period at a 7 percent discount rate. The
estimated annualized cost reduction at the 7
percent discount rate is about $95 million. Ata 3
percent discount rate, the estimated cost reduction
over a 20-year period is about $1.4 billion in net
present value of 2022 dollars. The estimated
annualized cost reduction at the 3 percent discount
rate is about $93 million.

BOEM requires a site assessment plan
(SAP) for data collection activities that
measure met conditions and that aid the
siting and design of an offshore
renewable energy project. Such
activities include the use of met towers
and buoys. BOEM first formulated the
SAP requirement in 2009, when the
offshore wind industry gathered
meteorological data primarily from
towers fixed in place by foundations
pile-driven into the seafloor. The
industry has since transitioned to buoys
anchored to the seafloor that gather the
same data at lower cost and with less
environmental impact.

The U.S. Army Corps of Engineers
(USACE) permits scientific
measurement devices used for a variety
of purposes deployed in U.S. navigable
waters and on the OCS, including met
towers and met buoys. The USACE
permitting process is tailored to buoys
and is subject to the same Federal
environmental laws 3 as BOEM’s SAP
process. BOEM'’s existing SAP process is
well suited for the complexities
involved with installing met towers but
has proven to be unreasonably
burdensome for simply anchoring met
buoys on the seafloor and redundant
with USACE’s process.

This proposed rule would eliminate
both the SAP requirement for met buoys
and the limited lease requirement for
installing off-lease met towers and met
buoys.* Off-lease met towers and met
buoys would continue to require
USACE permits, given that agency’s
jurisdiction over obstructions deployed
in U.S. navigable waters under section
10 of the Rivers and Harbors Act.

2. Increasing survey flexibility.

Before constructing an offshore
renewable energy project, lessees and
grant holders must conduct
geotechnical, geophysical, and
archaeological surveys. The primary
purposes of these surveys are to ensure
the site is suitable for construction,
avoid seafloor hazards, and identify
historic and cultural resources.
Currently, BOEM requires detailed
geotechnical survey data for each
proposed wind turbine location in the
construction and operations plan (COP)
submitted by the lessee before project
construction is authorized. However,
the Department has learned that the
precise location of each wind turbine

3 E.g., National Environmental Policy Act,
Endangered Species Act, and National Historic
Preservation Act.

4 As used throughout this notice, “off-lease”
means activities occurring on the OCS that are
conducted outside the leasehold of a commercial
lease issued by BOEM. “On-lease’” means activities
occurring on the OCS within the boundaries of a
commercial lease issued by BOEM.


https://www.regulations.gov/docket?D=BOEM-2020-0033
https://www.regulations.gov/docket?D=BOEM-2020-0033

5970

Federal Register/Vol. 88, No. 19/Monday, January 30, 2023 /Proposed Rules

may be uncertain at the COP submittal
stage, and geotechnical data collected
primarily for engineering purposes are
more relevant to the review process after
COP approval. Consequently, lessees
have requested permission to submit
geotechnical data for each turbine
location after COP approval, but before
construction.

This proposed rule would defer
certain geotechnical survey
requirements, such as engineering site-
specific surveys (e.g., boreholes,
vibracores, grab samplers, cone
penetrometer tests and other penetrative
methods). This proposed change would
allow more time to complete the
required surveys and would provide
greater flexibility in designing projects.
BOEM'’s guidelines for geotechnical
surveys are available online.?

3. Improving the project design and
installation verification process.

A certified verification agent (CVA)
provides independent third-party
review of a project’s design, fabrication,
and installation. The proposed rule
would expand the CVA’s role to include
verification of the design and
commissioning of the critical safety
systems to assist the Department in
meeting requirements of the Outer
Continental Shelf Lands Act (OCS
Lands Act; 43 U.S.C. 1331 et seq.), and
its implementing regulations at 30 CFR
585.102(a), to ensure that any activities
authorized by BOEM are carried out
safely. BOEM’s regulations require
CVAs to “certify” projects, but CVAs
have informed BOEM that the proper
industry standard is “verification.”” This
proposed rule would change the
regulatory language defining the CVA’s
role from “‘certify”” and “‘certification” to
“verify” and “verification.” This
proposed change likely would
encourage additional firms to
participate in offshore renewable energy
projects as CVAs. Industry also has
suggested changes that would enable
BOEM to approve CVA nominations
before COP submittal and would allow
separate facility design reports (FDRs)
and fabrication and installation reports
(FIRs) for major project components.
These changes would encourage
developers to seek CVA review
throughout their project design process
and would permit the use of specialized
CVAs to verity specific project
components.

4. Establishing a Public Renewable
Energy Leasing Schedule.

This proposed rule would introduce a
new commitment by the Secretary of the
Interior (Secretary) to publish a

5 https://www.boem.gov/sites/default/files/
documents/about-boem/GG-Guidelines.pdf.

schedule of anticipated lease sales that
BOEM intends to hold in the subsequent
5 years. This provision is intended to
provide advance notice to stakeholders
of areas being considered for future
lease sales. The proposed schedule for
leasing would provide increased
certainty and enhanced transparency.
This is intended to facilitate planning
by industry, the States, and other
stakeholders. Comments on the timing
and scope of a scheduled lease sale can
be made during the public comment
opportunities afforded by BOEM during
the planning process for each particular
lease sale scheduled (e.g., Request for
Interest, Call for Information and
Nominations, etc.). The proposed
schedule would be updated at least once
every 2 years to reflect any changes.
This proposed schedule would include
a general description of the area of each
proposed lease sale, the anticipated
quarter of each sale, and reasons for
changes made to the previously issued
leasing schedule, if any.

5. Reforming BOEM’s renewable
energy auction regulations.

In response to lessons learned from
eleven auctions, BOEM proposes to
reorganize and clarify its pre- and post-
auction procedures. These changes
would also address the use of bidding
credits, deter potential bidder collusion,
and more clearly outline auction
processes and requirements. They also
would specify actions to be taken if a
provisional winner fails to meet its
obligations, or if an existing lease is
relinquished, contracted, or cancelled.
The proposed rule would preserve the
option to use multiple factor auctions.

6. Tailoring financial assurance
requirements and instruments.

BOEM requires financial assurances
from lessees and grant holders to protect
the U.S. taxpayer against potential
liabilities arising from any default on
lessee or grant holder regulatory
obligations. The proposed rule would
tailor the financial assurance
requirements to better align those
requirements with actual risk by
allowing incremental funding of
decommissioning accounts in
accordance with a BOEM-approved
schedule during the lease term and by
expanding the acceptable categories of
financial assurance instruments.

7. Clarifying safety management
system regulations.

The proposed rule would clarify the
information requirements for safety
management systems and would add
two safety reporting requirements. The
proposed rule would incentivize lessees
and grant holders to obtain a safety
management certification from an
accredited conformity assessment body

(CAB) as a means to reduce the
frequency and intensity of regulatory
oversight activities.

8. Revising other provisions and
making technical corrections.

The proposed rule contains numerous
additional provisions that do not fit
within the categories described above.
The most significant of these provisions
would: restructure commercial lease
terms into four periods tied to activities
required to develop the lease; explicitly
allow regulatory departures before and
after a lease or grant is issued or made;
authorize civil penalties without either
notice or a time period for corrective
action when violations cause or threaten
to cause serious, irreparable, or
immediate harm or damage; add specific
procedures regarding lease segregation
and consolidation; and standardize the
annual rental rate per acre across most
grants. The proposed rule would correct
technical errors in the existing
regulations and would make corrections
to ensure consistency between the
proposed changes and existing practice.

The Department has authority to
promulgate OCS renewable energy
regulations under the OCS Lands Act.
The proposed rule would be consistent
with and would advance DOI’s energy
policies as outlined in various executive
orders.

II. General Information

A. What should I consider as I prepare
my comments?

1. Contact Information

Please include your name, address,
and telephone number or email address
so BOEM can contact you with any
questions regarding your submission.
BOEM will not consider anonymous
comments.

2. Public Availability of Comments

Responses will be posted on https://
www.regulations.gov. Your entire
comment will become publicly available
after submission, including your name,
address, phone number, email address,
and any other personally identifiable
information (PII) in your comment.

If you wish to protect the
confidentiality of your comments,
clearly mark the relevant sections and
request that BOEM treat them as
confidential. In order for BOEM to
withhold from disclosure your PII, you
must identify any information contained
in your comments that, if released,
would constitute a clearly unwarranted
invasion of your privacy. You must also
briefly describe any possible harmful
consequences of the disclosure of
information, such as embarrassment,
injury, or other harm.
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Please label privileged or confidential
information as “Contains Confidential
Information,” and consider submitting
such information as a separate
attachment. Information that is not
labeled as privileged or confidential
may be regarded by BOEM as suitable
for public release.

While you can request that your PII be
withheld from public view, BOEM
cannot guarantee that it will be able to
do so.

3. Information Collection Comments

OMB is required to provide its
comments concerning the information
collection in this proposed rule 30-60
days after publication of this document
in the Federal Register. Therefore, a
comment to OMB is best assured of
being fully considered if OMB receives
it by March 1, 2023. This does not affect
the deadline for public comments to
BOEM on the proposed rule. To review
a copy of the information collection
request submitted to OMB, go to https://
www.reginfo.gov, select “Information
Collection Review.” Under the heading
“Currently Under Review,” select
“Department of the Interior” from the
pull-down menu; click “submit;” check
the box “Only Show ICR for Public
Comment” on the next web page; scroll
to OMB Control Number 1010-0176;
and click “Comment” button at the right
margin. You may obtain a copy of the
supporting statement for this proposed
information collection by contacting
BOEM’s information collection
clearance officer at (703) 787—1025.

4. Scope of Comments

BOEM seeks public comments on the
changes in regulatory text and
interpretation contained in this
proposed rule. As part of this
rulemaking, BOEM will consider
whether this proposed rule or any
additional modifications would
improve, clarify, or streamline its OCS
renewable regulations. BOEM also seeks
comment on several specific areas of
inquiry for which it is not proposing
regulatory text. Based on comments
received and its experience in
administering the OCS renewable
energy programs, BOEM may include in
the final rule revisions to any provisions
in part 585 that are a logical outgrowth
of this proposed rule, consistent with
the Administrative Procedure Act.

5. Suggestions for Preparing Your
Comments

(a) Label your comments on this
proposed rule with RIN 1010-AE04 or
docket number BOEM-2020-0033.

(b) Organize your comments
sequentially by the preamble section

heading or by the proposed rule section
number when addressing specific rule
sections.

(c) Explain why you agree or disagree
with specific provisions; suggest
alternative provisions or provide
substitute language.

(d) Describe your assumptions,
information, and data used in
formulating your comments.

(e) Provide specific examples to
illustrate your concerns and suggested
alternatives.

(f) Explain your views clearly and
succinctly.

(g) Ensure your comments are
submitted by the deadline.

III. Preamble Glossary of
Abbreviations, Terms, and Acronyms

The following abbreviations, terms,
and acronyms are used in the preamble:

ANCSA Alaska Native Claims Settlement
Act

BOEM Bureau of Ocean Energy
Management

BSEE Bureau of Safety and Environmental
Enforcement

CAA Clean Air Act

CAB Conformity Assessment Body

Call Call for Information and Nominations

CFR Code of Federal Regulations

COP Construction and Operations Plan

CVA Certified Verification Agent

CZMA Coastal Zone Management Act

DNCI Determination of No Competitive
Interest

DOE Department of Energy

DOI Department of the Interior

E.O. Executive Order

ESA Endangered Species Act

FDR Facility Design Report

FERC Federal Energy Regulatory
Commission

FIR Fabrication and Installation Report

FR Federal Register

FSN Final Sale Notice

GAP General Activities Plan

Met Meteorological

MSA Magnuson-Stevens Act

MMPA Marine Mammal Protection Act

NEPA National Environmental Policy Act

NHPA National Historic Preservation Act

NMFS National Marine Fisheries Service

NOAA National Oceanic and Atmospheric
Administration

NWP 5 U.S. Corps of Engineers Nationwide
Permit 5

OCS Outer Continental Shelf

OCS Lands Act Outer Continental Shelf
Lands Act

OIRA Office of Information and Regulatory
Affairs

OMB Office of Management and Budget

ONRR Office of Natural Resources Revenue

OSHA Occupational Safety and Health
Administration

PDE Project Design Envelope

PPA Power Purchase Agreement

PRA Paperwork Reduction Act

PSN Proposed Sale Notice

RIN Regulation Identifier Number

ROW Right-of-Way Grant

RUE Right-of-Use and Easement Grant

SAP Site Assessment Plan

Secretary Secretary of the Interior

SMS Safety Management System

USACE United States Army Corps of
Engineers

U.S.C. United States Code

USCG United States Coast Guard

USEPA United States Environmental
Protection Agency

IV. Background
A. Statutory Authority

Congress authorized the Secretary to
grant OCS leases for renewable energy
activities when it enacted the Energy
Policy Act of 2005, which amended the
OCS Lands Act by adding a new
subsection 8(p).6 OCS Lands Act
subsection 8(p) authorizes the Secretary
to award OCS leases, right-of-way grants
(ROWs), and right-of-use and easement
grants (RUEs) for activities not
authorized by other applicable laws that
produce, or that support the production,
transportation, or transmission of,
energy from sources other than oil and
gas. Subsection 8(p) requires the
Secretary to competitively award such
leases, ROWs, and RUEs unless the
Secretary determines following public
notice that competitive interest does not
exist. Subsection 8(p) also authorizes
the Secretary to issue regulations to
carry out the subsection’s grant of
authority. The Secretary first delegated
that authority to BOEM’s predecessor,
MMS.

On April 29, 2009, MMS promulgated
regulations for leasing and managing
OCS renewable energy activities. On
May 19, 2010, the Secretary signed
Secretary’s Order 3299, dividing MMS
into three separate agencies: BOEM, the
Bureau of Safety and Environmental
Enforcement (BSEE), and the Office of
Natural Resources Revenue (ONRR).
Amendment 2 of Secretary’s Order 3299
assigned BOEM all renewable energy-
related management functions—
including resource evaluation, planning,
leasing, and safety and environmental
enforcement functions—until the
“Assistant Secretary—Land and
Minerals Management determines that
an increase in activity justifies
transferring the inspection and
enforcement functions to [BSEE].” 7 On
October 18, 2011, BOEM’s regulations
were codified at 30 CFR chapter V, and
its renewable energy regulations were,

6 Codified at 43 U.S.C. 1337(p).

7 Secretary’s Order 3299, Amendment No. 2,
August 29, 2011, https://www.doi.gov/sites/doi.gov/
files/elips/documents/3299a2-establishment_of
the_bureau_of_ocean_energy_management_the_
bureau_of_safety_and_environmental_
enforcement_and_the_office_of_natural_resources_
revenue.pdf (last visited Mar. 6, 2019).
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and remain, located in 30 CFR part
585.8

B. Existing Regulatory Framework

This section provides an overview of
BOEM’s existing renewable energy
regulatory framework.

1. Conducting Renewable Energy
Activities on the Outer Continental
Shelf

BOEM’s regulations specify that a
lease, ROW, or RUE is required before
a person may construct, operate, or
maintain a renewable energy facility on
the OCS. A lease authorizes the lessee
to propose a plan for development.
Following review of the development
plans and associated consultations,
BOEM may authorize installation and
operation of a renewable energy facility
on a designated portion of the OCS. A
lease also confers the right to one or
more project easements necessary for
the use of the lease, which in most cases
is a corridor from the facility to shore
for one or more transmission cables.

BOEM may issue a commercial lease
or a non-commercial (or limited) lease
for renewable energy activities, subject
to obtaining the necessary approvals. A
commercial lease specifies the terms
and conditions for activities that
generate, store, or transmit renewable
energy on the OCS for distribution, sale,
or other commercial use. These
activities include facility construction
and project decommissioning.

A limited lease specifies the terms
and conditions for activities that
support the production of energy on the
OCS, but do not produce energy for sale,
distribution, or other commercial use
exceeding a limit specified in the lease.
In addition to commercial and limited
leases, a lease may be issued to a
Federal agency or a State for research
activities supporting future renewable
energy development.

A ROW authorizes the installation
and maintenance of cables, pipelines,
and associated facilities on the OCS that
involve the transportation or
transmission of any energy product from
renewable energy projects. A RUE
authorizes the operation of facilities or
other installations on the OCS that
support the production, transportation,
or transmission of electricity or other
energy product from any renewable
energy source, including shared
transmission solutions. The term ‘grant,’
as used in this document, refers to
ROWs or RUEs issued pursuant to the
regulations of part 585.

8Reorganization of Title 30: Bureaus of Safety
and Environmental Enforcement and Ocean Energy
Management, 76 FR 64432 (October 18, 2011).

BOEM makes leases, ROWs, and RUEs
available on a competitive basis, unless
BOEM determines that there is no
competitive interest. When competitive
interest is absent, BOEM may issue
leases, ROWs, and RUEs
noncompetitively.

BOEM has discretion to issue
departures from its regulations. BOEM
may approve departures if they are
documented in writing; are consistent
with the requirements of the OCS Lands
Act; protect the environment, public
health, and safety; protect the rights of
third parties; and are necessary to
facilitate activities on a lease or grant,
conserve natural resources, or protect
life, property, the environment, or
archaeological resources.

2. Issuing Competitive Leases and
Grants

Subpart B of 30 CFR part 585
describes the process for issuing a
renewable energy lease. BOEM may
begin the leasing process by publishing
a request for interest to assess interest in
leasing all or part of a region of the OCS
for renewable energy activities. The
request for interest is typically followed
by a call for information and
nominations (Call) in the Federal
Register. The Call requests that
respondents nominate OCS areas for
commercial renewable energy
development. BOEM uses the feedback
from the request for interest and the Call
to assess competitive interest in
specified OCS areas.

BOEM also will consider unsolicited
requests for a lease on a case-by-case
basis. If BOEM determines that
competitive interest exists for an area
nominated through an unsolicited
request, BOEM will use the competitive
process if it decides that a lease in that
area is appropriate.

After potential OCS renewable energy
development areas are identified, BOEM
evaluates the potential impacts of
leasing those areas on the human,
marine, and coastal environments under
the OCS Lands Act and consults with
Federal agencies and affected States
regarding the requirements of other
potentially applicable Federal statutes,
including the National Environmental
Policy Act (NEPA), Coastal Zone
Management Act (CZMA), Endangered
Species Act (ESA), Magnuson-Stevens
Act (MSA), Marine Mammal Protection
Act (MMPA), and National Historic
Preservation Act (NHPA), National
Marine Sanctuaries Act (NMSA), and
Native American Graves Protection and
Repatriation Act (NAGPRA).

Under the competitive process, BOEM
initiates a sale by publishing a proposed
sale notice (PSN) in the Federal Register

detailing the areas proposed for leasing
and the competitive leasing process for
those areas, including auction
procedures and lease provisions and
conditions. The PSN also invites public
comment on the areas and proposed
auction procedures. BOEM assesses the
comments received in response to the
PSN and may incorporate changes in the
final sale notice (FSN) in response to
these comments. The FSN is published
in the Federal Register at least 30-
calendar days before the auction date.
The FSN finalizes the areas offered for
lease, auction procedures, and lease
provisions based on the PSN. The FSN
also provides details regarding a mock
auction, which is an optional practice
auction intended to familiarize bidders
with auction procedures.

BOEM may end the competitive
process for a specific lease area at any
time before the FSN if it believes
competitive interest no longer exists.
BOEM does so by issuing a notice and
considering the responsive comments to
reassess competitive interest.

If BOEM concludes that competitive
interest is absent in a lease area, BOEM
may publish a determination of no
competitive interest (DNCI) in the
Federal Register. BOEM then may offer
a noncompetitive lease to the sole
interested developer, if one exists, after
consulting potentially affected Federal
agencies, State and local governments,
and federally recognized Tribes (Tribes),
and, if applicable, Alaska Native Claims
Settlement Act (ANCSA) corporations,
and after the interested developer
submits the requisite certifications,
information, and payments.

If BOEM concludes that competitive
interest exists, BOEM may proceed with
an auction on the date specified in the
FSN. Existing regulations specify four
auction types and six bidding systems
from which BOEM may choose to
conduct its auctions. The auction format
and bidding system for a specific
auction are specified in the FSN. Among
the auction types is multiple factor
bidding, in which BOEM may allow
bids with a non-monetary component
based on certain beneficial attributes
identified in the FSN, including
technical merit, financing and
economics, and compatibility with State
and local needs.

BOEM conducts an auction for the
relevant lease areas in accordance with
the FSN. At the end of the auction,
BOEM determines the winning bidder
for each area to be leased. BOEM may
reject any bid if it determines that the
bid was inadequate, illegal, or the result
of anti-competitive behavior,
administrative error, or the presence of
unusual bidding patterns.
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Once a winning bidder has been
identified, BOEM implements a
statutorily mandated 30-day antitrust
review by the Department of Justice and
Federal Trade Commission. If the
antitrust review does not raise concerns
and no appeals of the auction result are
pending, BOEM typically accepts the
winning bid within 90-calendar days of
the auction and sends three unsigned
copies of the lease to the winning
bidder. The winning bidder has 10-
business days from date of receipt to
sign these copies, return them to BOEM,
provide financial assurance, and pay the
balance due on its bid. BOEM may
extend the deadline for good cause. The
winner must pay a sum equal to the first
12 months’ rent within 45-calendar days
of receiving the unsigned copies of the
lease. After receiving the signed copies,
BOEM executes the lease on behalf of
the United States, and sends one fully
executed copy to the winning bidder.
BOEM reserves the right to withdraw an
OCS area at any time prior to lease
execution, whereupon BOEM would
refund the bid deposit.

A bidder may appeal to the BOEM
Director within 15-business days of bid
rejection to seek reconsideration. BOEM
will send a response either affirming or
reversing the final bid decision.

Subpart C of 30 CFR part 585
describes the process for issuing ROWs
and RUEs. BOEM conducts the
competitive process for awarding a
ROW or RUE using procedures similar
to those for a lease. This would involve
publishing a public notice, describing
the parameters of the project in order to
give affected and interested parties an
opportunity to comment on the
proposed ROW grant or RUE grant area.
If such interest exists, BOEM would
conduct a competitive auction for
issuing the ROW grant or RUE grant.
The auction process for ROW grants and
RUE grants, following the same process
for leases set forth in §§ 585.211 through
585.225.

3. Administration of Leases and Grants

Subpart D of 30 CFR part 585
describes the various processes that
BOEM can use to enforce the terms of
its leases and grants once they have
been issued. This subpart also describes
the requirements for transferring
ownership interests and modifying the
duration of a lease or grant.

BOEM has broad enforcement
discretion under this subpart and may
act whenever a lessee or grant holder
has violated a term or condition of a
lease or grant, an order or approval, or
a regulation. BOEM’s potential remedies
include corrective actions, a cessation

order, civil penalties, and lease or grant
termination.

Lessees and grant holders are allowed
to designate an operator to act on their
behalf to perform activities on a lease or
grant. Whenever the regulations in part
585 require the lessee or grant holder to
conduct an activity in a prescribed
manner, the lessee or grant holder and
the operator are jointly and severally
responsible for complying with the
regulations. Lessees and grant holders
may assign all or part of their lease or
grant interests using procedures set
forth in this subpart; assignors remain
jointly and severally liable for liabilities
that accrued before BOEM approves the
assignment. An assignee must be
legally, technically, and financially
qualified to hold the lease or grant
under 30 CFR part 585.

BOEM'’s regulations contain several
mechanisms for extending the lease
duration. The term of a lease or grant
can be suspended through request by a
lessee or grant holder that is approved
by BOEM, through a BOEM order, or
when necessary to comply with a
judicial decree, avoid an imminent
threat of irreparable harm, or for reasons
of national security. A suspension has
the effect of pausing the running of the
term of a lease, thereby extending the
termination date by the same length as
the pause. In BOEM’s discretion, a
suspension of the lease may also
suspend lease payments. BOEM also
may approve the renewal of a lease or
grant term requested by a lessee or grant
holder based on an enumerated set of
criteria.

There are numerous means by which
a lease or grant may be terminated in
whole or in part. First, it may be
terminated through expiration of the
lease or grant term without a renewal.
Second, BOEM may cancel a lease or
grant for reasons enumerated in the
regulations, including proof that the
lease or grant was obtained
fraudulently. Third, BOEM may require
a partial cancellation of a lease by
reducing the area of the leasehold.
Fourth, a lessee or grant holder may
voluntarily relinquish some or all of its
lease or grant, subject to BOEM
approval.

4. Payments and Financial Assurance

Lessees and grant holders are required
to make regular payments to the U.S.
Treasury in exchange for use of their
leases and grants. Under the OCS Lands
Act, BOEM is required to ensure that
U.S. taxpayers obtain a fair return from
OCS renewable energy leases, ROWs,
and RUEs.® Lessees and grant holders

943 U.S.C. 1337(p)(2)(A).

also must provide financial assurance—
in the form of a bond or other qualifying
instrument—in an amount sufficient to
guarantee compliance with terms and
conditions of their leases and grants.
Subpart E of BOEM’s regulations detail
these respective obligations.

Before an entity may bid to acquire a
lease or grant competitively, it must
submit a bid deposit that is applied to
the winning bid and refunded to
unsuccessful bidders. Obtaining a lease
(but not a grant) noncompetitively
requires the payment of an acquisition
fee. Lessees and grant holders must
make annual rental payments that are
calculated according to the acreage of
the lease or grant. Rental payments for
ROWSs are based on the length of the
right-of-way as well as the acreage.
Under a commercial lease, an operating
fee replaces rental payments when
commercial operations begin. The
operating fee is calculated using a
formula set forth in the regulations. The
regulations provide a mechanism for
lessees and grant holders to request a
reduction or waiver of their payments.
Under OCS Lands Act section 8(g),
BOEM will distribute offshore
renewable energy revenue among
eligible coastal States for OCS projects
that are wholly or partially located
within three miles seaward of a State’s
submerged lands.

Financial assurance must be provided
at various stages in the commercial
development process. A lessee must
provide financial assurance in the
amount of $100,000 before acquiring a
commercial lease and supplemental
financial assurance before approval of a
site assessment plan (SAP) and a
construction and operations plan (COP),
and before commencement of
construction. BOEM bases its financial
assurance requirements on calculations
of the lessee’s cumulative liabilities and
obligations, including payments due the
following year, and the cost of
decommissioning facilities on the lease.
Financial assurance requirements for
limited leases and grants are calculated
in a similar fashion, although the initial
financial assurance requirement is
$300,000.

BOEM imposes several general
requirements that must be met by any
financial assurance and provides
guidance on acceptable financial
instruments. Such instruments include
surety bonds, Treasury securities, AAA-
rated securities, insurance, self-
insurance, third-party guaranties, and
decommissioning accounts funded on a
schedule approved by BOEM. Subpart E
also sets forth procedures to follow if a
lessee’s or grant holder’s financial
assurance lapses or reduces in value or
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if a surety prematurely terminates a
lessee’s or a grant holder’s financial
assurance. This subpart also explains
when and how BOEM will call for
forfeiture of financial assurance. BOEM
requires the maintenance of financial
assurance until no less than 7 years after
a lease or grant ends.

5. Plan Submittal and Review

Once a lease has been issued, a lessee
may, but is not required to, conduct site
assessment activities to assess the
energy potential of a commercial
renewable energy project in the lease
area and site characterization surveys to
inform project design and the
preparation of plans. Site assessment
activities include the installation and
use of meteorological towers and buoys
to gather oceanographic and
meteorological information. A lessee
planning to install site assessment
facilities must submit a SAP to BOEM.
The SAP must include general
structural, design, fabrication, and
installation information for each type of
facility associated with the proposed
site assessment activities, and must also
include information about the
environment gathered from geological
and geophysical surveys, hazard
surveys, baseline environmental
surveys, and archaeological surveys that
the lessee must conduct.

The lessee must submit its SAP or a
combined SAP/COP no later than 12
months after the date of lease issuance.
BOEM may approve or disapprove the
SAP or may approve it with
modifications. A commercial lease has a
term of five years for the lessee to
conduct site assessment activities and to
submit a COP; the five-year site
assessment term begins upon approval
of the SAP. BOEM will determine if the
proposed facilities described in the SAP
are complex or significant. If BOEM
determines that they are not complex or
significant, the lessee may begin its
proposed site assessment activities
when BOEM approves the SAP. If
BOEM determines the facilities are
complex or significant, the lessee must
comply with additional requirements in
subpart G of 30 CFR part 585 before
beginning its proposed site assessment
activities. Implementation of activities
described in the SAP, whether or not
deemed complex or significant, is
required to follow a safety management
system (SMS) that accounts for and
mitigates risks to personnel and the
environment associated with such
activities. SAP approval does not
authorize the lessee to build and install
facilities for commercial energy
production.

Before fabricating and installing any
facility for commercial operations, a
lessee must submit a COP for BOEM
review and approval. The COP must be
submitted at least 6 months before the
five-year site assessment term expires.

The COP must describe the facilities
that a lessee will construct or use for its
commercial operations, including any
project easements and associated
onshore and support facilities. The COP
also must describe all proposed
activities the lessee intends to conduct
on its lease, including construction,
commercial operations, and
decommissioning. The COP must
include general structural and project
design, fabrication, and installation
information for each type of structure
associated with the project, as well as
the results of geological, geotechnical,
biological, and archaeological surveys
undertaken in support of the project.
BOEM may approve or disapprove the
lessee’s COP or may approve it with
modifications.

Activities conducted under a limited
lease, ROW, or RUE must be approved
by BOEM under a general activities plan
(GAP). Like a SAP, the GAP must be
submitted no later than 12 months after
the date of lease or grant issuance. The
GAP must describe the facilities that a
lessee or grant holder will construct or
use for its proposed activities, including
any project easements and any
associated onshore and support
facilities. The GAP must describe the
design, fabrication, construction, use,
and decommissioning of those facilities.
The GAP also must include the results
of geological, geotechnical, biological,
and archaeological surveys undertaken
in support of the proposed activities.

BOEM may approve or disapprove the
lessee’s GAP or may approve it with
modifications. BOEM also will
determine if the proposed facilities
described in the GAP are complex or
significant. If BOEM determines that
they are not complex or significant, the
proposed activities may begin when
BOEM approves the GAP. If BOEM
determines the facilities are complex or
significant, the lessee must comply with
additional requirements in subpart G of
30 CFR part 585 before beginning the
proposed activities.

6. Design, Fabrication, and Installation
of Facilities

Subpart G requires detailed design,
fabrication, and installation information
for each complex or significant facility
that a lessee or grant holder proposes to
operate.10 The purpose of subpart G is

10By definition, all facilities proposed in a COP
are complex or significant. BOEM makes a case-by-

to ensure that facilities operate in a safe
manner using accepted engineering
practices in conformance with approved
plans.

The regulations achieve this objective
primarily by requiring an independent
assessment of a facility’s design,
fabrication, and installation by one or
more outside experts called certified
verification agents (CVAs). The CVA
should be “experienced in the design,
fabrication, and installation of offshore
marine facilities or structures, [and] will
conduct specified third-party reviews,
inspections, and verifications.” 11
Although hired by a lessee or grant
holder, the CVA reports directly to
BOEM. The CVA must not act in a
capacity that creates a conflict of
interest or the appearance of a conflict
of interest. Subpart G outlines the
circumstances necessitating a CVA, the
CVA nomination and waiver processes,
and the duties of the CVA. BOEM
regulations contemplate that BOEM will
approve or disapprove the CVA
nomination or waiver request during its
review of the SAP, COP, and GAP. If the
CVA requirement is waived, the lessee’s
or grant holder’s project engineer must
perform the same duties and
responsibilities as the CVA, except that
the project engineer would not be acting
as an independent third-party reviewer.

After obtaining BOEM’s approval of
the SAP, COP, or GAP, a lessee or grant
holder must submit an FDR to BOEM
describing the final design of all
proposed facilities. The CVA must
certify that the facilities are designed to
withstand the environmental and
functional load conditions appropriate
for the intended service life at the
proposed location. The CVA must also
use good engineering judgment and
practice in conducting independent
assessments of the commissioning of
critical safety systems.

Before any fabrication (e.g., assembly)
or installation of facility components
takes place on the OCS, a lessee or grant
holder must submit an FIR to BOEM
describing how the facilities will be
fabricated and installed consistent with
accepted industry standards, the
approved SAP, COP, or GAP, and the
FDR. The FIR must also describe how
fabrication of facility components that
took place outside of the OCS (e.g.,
manufacturing) is consistent with
accepted industry standards, the
approved SAP, COP, or GAP, and the
FDR. However, fabrication of facility
components outside of the OCS does not

case determination about whether facilities
proposed in a SAP or GAP are complex or
significant.

1130 CFR 585.112.
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require the submittal of an FDR and FIR.
The CVA must certify that the facilities
were fabricated and installed in such a
manner. The lessee or grant holder may
begin approved activities 30-calendar
days after BOEM deems submitted the
fabrication and installation certification
from the CVA, unless BOEM objects in
the interim. If BOEM objects to the CVA
verification report, the lessee or grant
holder must resolve those objections to
BOEM'’s satisfaction before commencing
approved activities.

7. Facility Operations

The conduct of lease or grant
activities under an approved plan is
covered by subpart H. BOEM requires
that approved activities be conducted in
a way that ensures safety, prevents
undue harm or damage to natural
resources, uses trained personnel, and
complies with approved plans.
Activities must comply with the various
wildlife protection statutes—
particularly the MMPA and ESA.
Lessees and grant holders also must
follow prescribed procedures if they
encounter potential archaeological
resources while conducting approved
activities. This subpart contains
numerous operational requirements,
including safety management systems,
incident reporting, inspections, and self-
inspections.

8. Decommissioning

Except when otherwise authorized by
BOEM, lessees and grant holders must
decommission (i.e., remove) all facilities
and clear the seafloor of all obstructions
created by their activities within 2 years
following termination of their lease or
grant or earlier if BOEM determines a
facility is no longer useful for
operations. Subpart I sets forth BOEM’s
decommissioning requirements and
process.

C. Need for Rulemaking

The existing regulations were
finalized in 2009, when the OCS
renewable energy industry in the United
States was in its infancy. In response to
Executive Order (E.O.) 13610, the
Department determined that aspects of
BOEM'’s renewable energy regulations
could be made less burdensome and
costly while clarifying ambiguities and
filling gaps that have become apparent
during the past 13 years. Through its
experience and engagement with
industry and other stakeholders, the
Department has identified opportunities
for reducing burdens, making
regulations more efficient, clarifying
ambiguities, and correcting errors. E.O.
14008, “Tackling the Climate Crisis at
Home and Abroad,” states that it is the

policy of the U.S. “to organize and
deploy the full capacity of its agencies
to combat the climate crisis to
implement a Government-wide
approach that reduces climate pollution
in every sector of the economy;
increases resilience to the impacts of
climate change; protects public health;
conserves our lands, waters, and
biodiversity; delivers environmental
justice; and spurs well-paying union
jobs and economic growth, especially
through innovation, commercialization,
and deployment of clean energy
technologies and infrastructure.” In
furtherance of the goals of E.O. 14008,
the Departments of the Interior, Energy,
and Commerce established a target to
deploy 30 gigawatts (30,000 megawatts)
of offshore wind by 2030, creating
nearly 80,000 jobs.

These proposed revisions to BOEM’s
regulations would facilitate safe and
environmentally sound renewable
energy production in offshore waters
and help the Biden-Harris
Administration meet its offshore wind
energy commitment. This proposed
rulemaking would implement reforms
identified by BOEM and BSEE or
suggested by industry, align regulations
to practices that have evolved since

2009, and reduce regulatory uncertainty.

The proposed regulations are estimated
to save lessees and grant holders about
$1 billion over a 20-year period.12 The
proposed changes would continue to
protect environmental and cultural
resources and to ensure that U.S.
taxpayers receive a fair return from OCS
renewable energy activities.

The Department also plans to issue
another rule related to its OCS
renewable energy program. That rule
would reorganize the current renewable
energy regulations between BOEM and
BSEE consistent with Secretary’s Order
3299, as amended, and the
Departmental Manual. Specifically, that
rule would move regulations pertaining
to safety, environmental oversight, and
enforcement from BOEM to BSEE under
30 CFR part 285. Following that
rulemaking, any future OCS renewable
energy rulemaking, including any rule
that finalizes the provisions of this
proposed rule, would reflect the
reorganized regulations. The
Department will continue to work
closely with both BOEM and BSEE in
finalizing provisions of this proposed
rule within their respective delegated
authorities.

12 See supra note 2.

V. Analytical Overview of the Proposed
Rule

The proposed rule contains seven
main components that would
accomplish the following: (1) eliminate
site assessment plan requirements for
met buoys; (2) adopt a flexible and
performance-based approach to
geophysical and geotechnical surveying;
(3) conform the CVA review standard to
industry practice and provide flexibility
in the CVA nomination and engineering
report submittal process; (4) clarify
auction procedures; (5) align financial
assurances with the risk to U.S.
taxpayers and permit incremental
funding of decommissioning accounts;
(6) clarify and enhance safety
management requirements; and (7) make
other revisions and technical
corrections that would improve BOEM’s
OCS renewable regulatory program and
fix technical errors and inconsistencies.
These components are analyzed below.

A. Site Assessment Facilities

1. Existing Regulations

In its regulations and guidance
documents, BOEM uses the term “‘site
assessment” to describe the activities
used to estimate the OCS renewable
energy resource and baseline ocean
conditions before any potential
development occurs. BOEM’s
regulations currently contemplate that a
lessee will deploy at least one facility,
typically a met tower or buoy, to
conduct site assessment activities before
submitting a COP. Data from these met
buoys and towers are used to design the
offshore renewable energy project (e.g.,
the turbine array for a wind project) for
a particular OCS area, calculate its
energy generation potential, estimate its
revenue potential, and obtain project
financing. At the time BOEM
promulgated its regulations in 2009, the
industry standard for site assessment
activities was fixed-bottom met towers
pile-driven into the seabed. BOEM
crafted its requirements for the approval
of site assessment activities under the
assumption that most lessees would
continue to install met towers.

Since 2009, the offshore wind
industry has transitioned to met buoys,
which are both less costly and less
environmentally impactful than fixed
bottom structures. Met buoys are
typically between 6 and 12 meters in
length, attached to the seabed with a
chain and mooring anchor, and
deployed for no more than 5 years. Met
buoys include different types of
instrumentation to collect a variety of
data, including wind speed and
direction; air and water temperature;
wave height; water currents; ambient
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noise; and the presence of benthic
communities, fish, marine mammals,
birds, and bats.'3 Scientific devices
similar to met buoys are used widely for
research and commercial applications
and by other Federal agencies (e.g.,
National Oceanic and Atmospheric
Administration and the Department of
Energy (DOE)).

Before installing any facilities for site
assessment activities on its commercial
lease, a lessee must submit a SAP for
BOEM approval.14 The SAP “‘describes
the activities (e.g., installation of [met]
towers, [met] buoys) [the lessee] plan]s]
to perform for the characterization of
[its] commercial lease, including [its]
project easement, or to test technology
devices.” 1> The SAP must include the
information required by 30 CFR 585.610
through 585.611.16 BOEM may request
additional information during its review
and may specify terms and conditions
that must be incorporated into the SAP
before approval. In BOEM’s experience,
a lessee invests substantial time
preparing the SAP and awaiting BOEM’s
approval. BOEM requires SAP facilities
to be decommissioned under subpart I
of the current part 585 and requires
financial assurance to cover the cost of
their decommissioning.1”

If a developer wants to conduct site
assessment activities at a particular OCS
location without a commercial lease, a
limited lease may be required. BOEM’s
regulations require a lease, easement, or
ROW for activities that “support
generation of electricity or other energy
product derived from a renewable
energy resource on any part of the
OCS.” 18 BOEM has the discretion to
determine whether an activity “supports
generation” of electricity and, therefore,
requires a lease.1® BOEM issued leases
for site assessment activities early in the
OCS renewable energy program, but has
not received a formal request for a

13Dep’t of Energy & Dep’t Of Interior, National
Offshore Wind Strategy (2016) [hereinafter Offshore
Wind Strategyl, https://www.boem.gov/National-
Offshore-Wind-Strategy. At this time, met buoys
deployed for this purpose use Light Detection and
Ranging (LIDAR) technology, which is capable of
collecting measurements to the same height as a
typical met tower and the hub height of proposed
wind turbines.

1430 CFR 585.600(a).

1530 CFR 585.605(a).

16 To improve readability and avoid any
confusion, all further regulatory section references
in the main body of this notice are to 30 CFR part
585 unless otherwise specified. Footnotes will
contain the complete citation.

1730 CFR 585.516(a)(2).

1830 CFR 585.104.

19 Office of Renewable Energy Programs, Bureau
of Ocean Energy Mgmt., Guidelines for Activities
Requiring Authorization for Renewable Energy
Development on the Outer Continental Shelf
Pursuant to 30 CFR part 585 (2020), available at
https://www.boem.gov/guidance.

limited lease for site assessment
activities since its regulations took effect
in 2009.

If a limited lease is required, a
developer must first notify BOEM that it
is requesting a lease for a specific
portion of the OCS.2° BOEM then issues
a public notice in the Federal Register
to determine whether competitive
interest exists in the requested area. If
there is no such interest, BOEM may
negotiate a limited lease with the
developer.2! If BOEM and the developer
agree to terms, the developer has 12
months to submit a GAP under
§§585.640 through 585.647 for BOEM’s
review and approval. BOEM may
request additional information during
its review and may specify terms and
conditions that must be incorporated
into the GAP before approval.22
Although BOEM has yet to issue a
limited lease, BOEM estimates that it
could take 3 years between the
submission of a limited lease
application and authorization to
conduct activities on the lease.

2. Why the Existing Regulations Should
Be Updated

BOEM has determined that its
regulations are overly burdensome for
authorizing met buoys for site
assessment activities for the reasons
outlined below.

(a) Minimal Environmental Impacts of
Meteorological Buoys

After 10 years of analyzing the
environmental impacts of deployment,
operation, and removal of met buoys,
BOEM has concluded that, when
properly sited, these buoys cause
minimal harm to the marine, coastal,
and human environments.23 Given a
met buoy’s surficial seabed disturbance
during a limited deployment time and

2030 CFR 585.230.

2130 CFR 585.231.

2230 CFR 585.648.

23 See, e.g., Office of Renewable Energy Programs,
Bureau of Ocean Energy Mgmt., Commercial Wind
Lease Issuance and Site Assessment Activities on
the Atlantic Outer Continental Shelf Offshore New
Jersey, Delaware, Maryland, and Virginia, Final
Environmental Assessment (2012), available at
https://www.boem.gov/uploadedFiles/BOEM/
Renewable_Energy_Program/Smart_from_the_Start/
Mid-Atlantic_Final_EA_012012.pdf; Office of
Renewable Energy Programs, Bureau of Ocean
Energy Mgmt., Commercial Wind Lease Issuance
and Site Assessment Activities on the Atlantic
Outer Continental Shelf Offshore Massachusetts,
Revised Environmental Assessment (2014),
available at https://www.boem.gov/Revised-MA-EA-
2014/); and Office of Renewable Energy Programs,
Bureau of Ocean Energy Mgmt., Commercial Wind
Lease Issuance and Site Assessment Activities on
the Atlantic Outer Continental Shelf Offshore New
York, Revised Environmental Assessment (2016),
available at https://www.boem.gov/NY-EA-FONSI-
2016/.

BOEM'’s repeated analysis of these
devices, BOEM has concluded that their
potential environmental effects are
short-term and minimal, assuming
sensitive benthic habitat and
archaeological sites are avoided.24
Proper deployment will be ensured
through the USACE Nationwide Permit
5 (NWP 5), which is reasonably tailored
to buoys and is subject to the same
applicable Federal environmental laws
as BOEM’s authorization of met buoys.
USACE’s NWP 5 procedures may
require a pre-construction notification
under the general conditions for
permits, depending on the presence of
certain resources, e.g., listed species,
critical habitat, or essential fish habitat.
These procedures are the same for vast
majority of buoys installed offshore; it is
only the renewable energy met buoys
that require a SAP under the current
BOEM regulations.

BOEM determined in 2016 that met
buoys meet the criteria for a
nondestructive data collection
categorical exclusion from the potential
requirement to prepare an
environmental impact statement under
NEPA.25 Consequently, BOEM’s existing
SAP (§§585.605 through 585.618) and
GAP (§§ 585.640 through 585.657)
requirements governing on-lease and
off-lease site assessment activities,
respectively, are disproportionate to the
potential environmental impacts caused
by met buoys.

(b) Duplicative Regulations

BOEM’s regulation of site assessment
activities is duplicative of the USACE’s
permitting requirements under section
10 of the Rivers and Harbors Act, which
applies to obstructions in U.S. navigable
waters, including the OCS.26 The
USACE typically authorizes data
collection buoys under its NWP 5 for
scientific measurement devices, or its
equivalent, depending on the
geographic district in which the buoy is
proposed. NWP 5 addresses the most
critical impacts of met buoys—
environmental resources, archaeological
resources, safety, and navigation—while
also requiring that such devices be
removed ‘“‘to the maximum extent
practicable and the site restored to pre-
cons