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SECURITIES AND EXCHANGE
COMMISSION

[Release Nos. 33—-10968, 34-92783; File No.
265-28]

Investor Advisory Committee Meeting

AGENCY: Securities and Exchange
Commission.

ACTION: Notice of meeting.

SUMMARY: The Securities and Exchange
Commission Investor Advisory
Committee, established pursuant to
Section 911 of the Dodd-Frank Wall
Street Reform and Consumer Protection
Act of 2010, is providing notice that it
will hold a public meeting. The public
is invited to submit written statements
to the Committee.

DATES: The meeting will be held on
Thursday, September 9, 2021 from 10:00
a.m. until 3:30 p.m. (ET). Written
statements should be received on or
before September 8, 2021.

ADDRESSES: The meeting will be
conducted by remote means and/or at
the Commission’s headquarters, 100 F
St. NE, Washington, DC 20549. The
meeting will be webcast on the
Commission’s website at www.sec.gov.
Written statements may be submitted by
any of the following methods:

Electronic Statements

= Use the Commission’s internet
submission form (http://www.sec.gov/
rules/other.shtml); or

= Send an email message to rules-
comments@sec.gov. Please include File
No. 265-28 on the subject line; or

Paper Statements

= Send paper statements to Vanessa
A. Countryman, Secretary, Securities
and Exchange Commission, 100 F Street
NE, Washington, DC 20549-1090.

All submissions should refer to File No.
265—28. This file number should be
included on the subject line if email is
used. To help us process and review
your statement more efficiently, please
use only one method.

Statements also will be available for
website viewing and printing in the
Commission’s Public Reference Room,
100 F Street NE, Room 1503,
Washington, DC 20549, on official
business days between the hours of
10:00 a.m. and 3:00 p.m. All statements
received will be posted without change.
Persons submitting comments are
cautioned that we do not redact or edit
personal identifying information from
comment submissions. You should
submit only information that you wish
to make available publicly.

FOR FURTHER INFORMATION CONTACT:
Marc Oorloff Sharma, Chief Counsel,

Office of the Investor Advocate, at (202)
551-3302, Securities and Exchange
Commission, 100 F Street NE,
Washington, DC 20549.

SUPPLEMENTARY INFORMATION: The
meeting will be open to the public,
except during that portion of the
meeting reserved for an administrative
work session during lunch. Persons
needing special accommodations to take
part because of a disability should
notify the contact person listed in the
section above entitled FOR FURTHER
INFORMATION CONTACT. The agenda for
the meeting includes: Welcome remarks;
approval of previous meeting minutes; a
panel discussion entitled ‘“Reimagining
Investor Protection in a Digital World:
the Behavioral Design of Online Trading
Platforms”; a panel discussion regarding
competition and regulatory reform at the
PCAOB; a discussion of a
recommendation regarding 10b5-1
plans; a discussion of a
recommendation regarding SPACs;
subcommittee reports; and a non-public
administrative session.

Dated: August 27, 2021.
Vanessa A. Countryman,
Secretary.
[FR Doc. 2021-18908 Filed 8—-31-21; 8:45 am]
BILLING CODE P

SECURITIES AND EXCHANGE
COMMISSION

[Release Nos. 34-92766; IA-5833; File No.
S7-10-21]

RIN 3235-AN00

Request for Information and
Comments on Broker-Dealer and
Investment Adviser Digital
Engagement Practices, Related Tools
and Methods, and Regulatory
Considerations and Potential
Approaches; Information and
Comments on Investment Adviser Use
of Technology To Develop and Provide
Investment Advice

AGENCY: Securities and Exchange
Commission.

ACTION: Request for information and
comment.

SUMMARY: The Securities and Exchange
Commission (the “Commission” or the
“SEC”) is requesting information and
public comment (‘“Request”) on matters
related to: Broker-dealer and investment
adviser use of “‘digital engagement
practices” or “DEPs”, including
behavioral prompts, differential
marketing, game-like features
(commonly referred to as
“gamification”), and other design
elements or features designed to engage

with retail investors on digital platforms
(e.g., websites, portals and applications
or “apps”), as well as the analytical and
technological tools and methods used in
connection with these digital
engagement practices; and, investment
adviser use of technology to develop
and provide investment advice. In
addition to or in place of responses to
questions in this release, retail investors
seeking to comment on their
experiences may want to submit a short
Feedback Flyer.

DATES: Comments should be received on
or before October 1, 2021.

ADDRESSES: Comments may be
submitted by any of the following
methods:

Electronic Comments

e Use the Commission’s internet
comment form (https://www.sec.gov/
rules/submitcomments.htm); or

e Send an email to rule-comments@
sec.gov. Please include File No. S7-10—
21 on the subject line.

Paper Comments

¢ Send paper comments to Secretary,
Securities and Exchange Commission,
100 F Street NE, Washington, DC
20549-1090.

All submissions should refer to File
Number S7-10-21. This file number
should be included on the subject line
if email is used. To help the
Commission process and review your
comments more efficiently, please use
only one method of submission. The
Commission will post all comments on
the Commission’s website (http://
www.sec.gov). Comments are also
available for website viewing and
printing in the Commission’s Public
Reference Room, 100 F Street NE,
Washington, DC 20549, on official
business days between the hours of 10
a.m. and 3 p.m. Operating conditions
may limit access to the Commission’s
public reference room. All comments
received will be posted without change.
Persons submitting comments are
cautioned that we do not redact or edit
personal identifying information from
comment submissions. You should
submit only information that you wish
to make publicly available. Retail
investors seeking to comment on their
experiences with online trading and
investing platforms may want to submit
a short Feedback Flyer, available at
Appendix A.

Studies, memoranda, or other
substantive items may be added by the
Commission or staff to the comment file
during this Request. A notification of
the inclusion in the comment file of any
such materials will be made available
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on the Commission’s website. To ensure
direct electronic receipt of such
notifications, sign up through the “Stay
Connected” option at www.sec.gov to
receive notifications by email.

FOR FURTHER INFORMATION CONTACT:
Division of Trading and Markets, Office
of Chief Counsel, at (202)-551-5550 or
tradingandmarkets@sec.gov; Division of
Investment Management, Investment
Adviser Regulation Office at (202) 551—
6787 or IArules@sec.gov.
SUPPLEMENTARY INFORMATION: The
Commission is requesting information
and public comment on matters related
to (1) broker-dealer and investment
adviser use of digital engagement
practices on digital platforms, as well as
the analytical and technological tools
and methods used in connection with
such practices; and (2) investment
adviser use of technology to develop
and provide investment advice.

I. Introduction

A. Background

With the advent and growth of digital
platforms for investing, such as online
brokerages and robo-advisers, and more
recently, mobile investment apps and
portals, broker-dealers and investment
advisers (referred to collectively as
“firms”’) have multiplied the
opportunities for retail investors to
invest and trade in securities. This
increased accessibility has been one of
the many factors associated with the
increase of retail investor participation
in U.S. securities markets in recent
years.

As discussed in Section II of this
Request, firms employ a variety of
digital engagement practices when
interacting with retail investors through
digital platforms. Examples of digital
engagement practices include: Social
networking tools; games, streaks and
other contests with prizes; points,
badges, and leaderboards; notifications;
celebrations for trading; visual cues;
ideas presented at order placement and
other curated lists or features;
subscriptions and membership tiers;
and chatbots.

Various analytical and technological
tools and methods can underpin the
creation and use of these practices, such
as predictive data analytics and artificial
intelligence/machine learning (“Al/
ML”) models. Firms may use these tools
to analyze the success of specific
features and practices at influencing
retail investor behavior (e.g., opening
new accounts or obtaining additional
services, making referrals, increasing
engagement with the app, or increasing
trading). Based on the results obtained
from such AI/ML models and data

analytics, firms may tailor the features
with which different retail investor
segments interact on the firms’ digital
platforms, or target advertisements to
specific investors based on their known
behavioral profiles.

As discussed in Section III of this
Request, some investment advisers also
use these tools to develop and provide
investment advice, including through
online platforms or as part of more
traditional investment advisory services.
Investment advisers can use analytical
tools to learn more about their clients
and develop and provide investment
advice based on that information. These
developments may provide potential
benefits and risks for investment
advisers and their clients.

B. Purpose of Request

The Commission is issuing this
Request related to the use and
development of digital engagement
practices by firms on their digital
platforms, in order to:

1. Assist the Commission and its staff
in better understanding and assessing
the market practices associated with the
use of DEPs by firms, including: (1) The
extent to which firms use DEPs; (2) the
types of DEPs most frequently used; (3)
the tools and methods used to develop
and implement DEPs; and (4)
information pertaining to retail investor
engagement with DEPs, including any
data related to investor demographics,
trading behaviors, and investment
performance.

2. Provide a forum for market
participants (including investors), and
other interested parties to share their
perspectives on the use of DEPs and the
related tools and methods, including
potential benefits that DEPs provide to
retail investors, as well as potential
investor protection concerns.!

3. Facilitate an assessment by the
Commission and its staff of existing
regulations and consideration of
whether regulatory action may be
needed to further the Commission’s
mission including protecting investors
and maintaining fair, orderly, and
efficient markets in connection with
firms’ use of DEPs and related tools and
methods.

1To further enable retail investors to share their
perspectives, the Commission is issuing a user-
friendly “Feedback Flyer.” The Commission has
determined that this usage is in the public interest
and will protect investors, and therefore is not
subject to the requirements of the Paperwork
Reduction Act of 1995. See Sections 19(e) and (f)
of the Securities Act of 1933 (““Securities Act”’), 15
U.S.C. 77s(e) and (f). Additionally, for the purpose
of developing and considering any potential rules
relating to this rulemaking, the agency may gather
from and communicate with investors or other
members from the public. See Securities Act section
19(e)(1) and (f), 15 U.S.C. 77s(e)(1) and (f).

In addition to addressing the
questions below, the Commission
encourages commenters to provide or
identify any data and other information
in furtherance of the purposes
articulated in this Request.

II. Digital Engagement Practices,
Related Tools and Methods, and
Regulatory Considerations and
Potential Approaches

A. DEPS

The Commission is issuing this
Request, in part, to develop a better
understanding of the market practices
associated with firms’ use of DEPs,
which broadly include behavioral
prompts, differential marketing, game-
like features, and other design elements
or features designed to engage retail
investors. The Commission is aware of
a variety of DEPs that may be used by
firms, including the following: 2

¢ Social Networking Tools. Digital
platforms may be linked to internet
content, enabling users to access social
sentiment on the platform. Some digital
platforms may embed social networking
tools into their platforms, or enhance
existing tools to allow an investor to
create an on-line persona or avatar.
Certain digital platforms enable
investors to copy the trades of other
investors (known as “copy trading”’) in
certain types of investments.3

e Games, Streaks and Other Contests
with Prizes. Some digital platforms may
employ games that use interactive
graphics and offer prizes (e.g., slot-
machine style interactive graphics,
interactive wheels of fortune, or virtual
“scratch-off” lottery tickets), for
example, in connection with account
opening. Some digital platforms may
offer prizes to investors for completing
certain “to-do lists” or tasks frequently
within a specified time period (known
as “‘streaks”’) or for other types of
contests (including performance-based
contests). Prizes may include free stock,
cash, gaining access to additional
features on the platforms, or a free trial
period for a subscription to certain
market data or levels of service. Tasks

2Broker-dealers’ and investment advisers’ use of
DEPs and the related tools and methods must
comply with existing rules and regulations. By
identifying observed practices and soliciting
comment on them, the Commission is not
expressing a view as to the legality or conformity
of such practices with the federal securities laws
and the rules and regulations thereunder, nor with
the rules of self-regulatory organizations (‘“SROs”).

31t is our understanding that copy trading is
currently offered in certain investments, such as
cryptocurrencies, in the U.S. and may be offered
more broadly in other jurisdictions. Copy trading in
securities may raise regulatory concerns under the
U.S. federal securities laws, including potential
broker-dealer and investment adviser status issues.
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that may generate awards include
referring others to the platform,
engaging in community forums, linking
a bank account, funding an account,
trading, or promoting the app on social
media.

e Points, Badges, and Leaderboards.
Some digital platforms may use points
or similar “scorekeeping” related to a
specific area of activity. For example,
some platforms offer “paper trading”
(i.e., simulated trading) competitions
that enable investors to practice trading
without real money. Certain platforms
also offer badges as visual markers of
achievement as well as leaderboards to
rank individuals based on performance-
based criteria developed by the firm.

e Notifications. Some digital
platforms may use notifications via
email, text, or other means (e.g., push
notifications on mobile devices). In
some cases, investors can opt-in or opt-
out of notifications; in others,
notifications may be set by default with
no ability to opt-out. Investors may
receive notifications indicating a certain
stock is up or down, noting a list of
stocks qualifying as top “movers” (i.e.,
largest percentage change in price), or
reminding them that it has been a
certain number of days since they last
engaged in a trade. Notifications may
also be used to attempt to reassure
investors during periods of market
volatility.

e Celebrations for Trading. Some
digital platforms may have embedded
animations and graphics, such as digital
confetti or crowds applauding, that
“celebrate” when investors enter orders
to purchase stock or options.

e Visual Cues. Interface design
elements may provide visual cues,
including by displaying certain
information more prominently than
other information. In some cases, visual
cues are targeted specifically to the
investor. For example, some digital
platforms’ user interfaces shift the
coloration of the entire screen between
green and red based on an investor’s
portfolio performance. Some digital
platforms present relevant news or other
pieces of information to the user
immediately once the portfolio turns
negative.

e Ideas Presented at Order Placement
and Other Curated Lists or Features.
Some digital platforms may present
“ideas” prior to allowing the investor to
place an order. These ideas may involve
curated lists or features, news headlines,
etc.

e Subscriptions and Membership
Tiers. Some firms may offer
subscriptions or tiered memberships.
Examples of additional features that
may be provided include access to

research reports, briefs, webcasts, and
newspaper subscriptions; invitations to
sports and industry events; credit line
access; and an exemption or reduction
of fees. In some cases, investors may be
upgraded automatically based on
balances and holdings reaching certain
thresholds. Some firms may offer free
subscription trials.

e Chatbots. Some digital platforms
may offer chatbots, or computer
programs that simulate live, human
conversation. Chatbots may be offered to
respond to investor inquiries relating to
stock prices, account information, or
customer service matters.

DEPs may be designed to encourage
account opening, account funding, and
trading, or may be designed solely to
increase investor engagement with
investing apps, as there may be value in
the number of investors interacting with
the platform, how often they visit, and
how long they stay.

The use of DEPs carries both potential
benefits and risks for retail investors.
Simplified user interfaces and game-like
features have been credited with making
investment platforms more accessible to
retail investors (in particular, younger
retail investors),* and assisting in the
development and implementation of
investor education tools. Others have
noted that DEPs can encourage retail
investors to increase their contributions
to retirement accounts and to engage in
other activities that are traditionally
viewed as wealth-building exercises.5

4 See, e.g., Evie Liu, The Stock Market is
Attracting New Investors. Here Are 3 Trends to
Know., Barron’s (Apr. 13, 2021), https://
www.barrons.com/articles/the-stock-market-is-
attracting-new-investors-here-are-3-trends-to-know-
51618273799; Broadridge, Insights on the U.S.
Investor (2020) (“Zero commission trades, mobile
trading applications and the ability to acquire
fractional shares are making it more attractive and
easier for younger, lower asset investors to trade
securities. This is bolstering Millennials’ ability to
participate more actively in equity investing.”);
Maggie Fitzgerald, Now Teenagers Can Trade
Stocks With Fidelity’s New Youth Investing
Accounts, CNBC (May 18, 2021), https://
www.cnbc.com/2021/05/18/now-teenagers-can-
trade-stocks-with-fidelitys-new-youth-investing-
accounts.html?&qsearchterm=margin % 20debits
(““Of the 4.1 million new accounts that Fidelity
added in the first quarter of 2021, 1.6 million were
opened by retail investors 35 and younger, an
increase of more than 222% from a year prior.”);
Jennifer Sor, Young Investors Drive Increased Use
of Investing Apps, Los Angeles Business Journal
(Aug. 3, 2020), https://labusinessjournal.com/news/
2020/aug/03/young-investors-drive-increased-use-
investing-apps/.

5 See, e.g., Chris Carosa, Are You Ready to Play
the 401(k) Game? Hint: You Already Are, Forbes
(Apr. 14, 2021), https://www.forbes.com/sites/
chriscarosa/2021/04/14/are-you-ready-to-play-the-
401k-game-hint-you-already-are/
?sh=4d6e1b8674ab; Greg lacurci, MassMutual
Turns to Video Games to Boost Retirement Savings,
Investment News (July 18, 2016), https://
www.investmentnews.com/massmutual-turns-to-
video-games-to-boost-retirement-savings-66476.

On the other hand, DEPs can
potentially harm retail investors if they
prompt them to engage in trading
activities that may not be consistent
with their investment goals or risk
tolerance. Some have expressed
concerns that DEPs encourage: (1)
Frequent trading; © (2) using trading
strategies that carry additional risk (e.g.,
options trading and trading on margin);
and (3) trading in complex securities
products.” DEPs also may employ what
some researchers have called “dark
patterns,” described as user interface
design choices that are knowingly
designed to “‘confuse users, make it

6 Some have argued that certain compensation
practices (such as payment for order flow or
“PFOF,” in combination with zero commissions)
create incentives for firms to use DEPs to encourage
frequent trading, and that these incentives may not
be transparent to retail investors. See, e.g., Game
Stopped? Who Wins and Loses When Short Sellers,
Social Media, and Retail Investors Collide, Part II:
Hearing Before the H. Comm. on Fin. Servs., 113th
Cong. (2021) (statement of Vicki L. Bogan, Associate
Professor, Cornell University), https://
docs.house.gov/meetings/BA/BA00/20210317/
111355/HHRG-117-BA00-Wstate-BoganV-
20210317.pdf. One form of PFOF is a practice
wherein wholesale broker-dealers (often referred to
as “principal trading firms” or “‘electronic market
makers”’) offer payment to retail broker-dealers in
exchange for the right to trade principally with (or
“internalize”) their customer order flow. See 17
CFR 10b-10(d)(8). Although PFOF is not
prohibited, a broker-dealer must not allow PFOF to
interfere with its efforts to obtain best execution for
its customers’ transactions. See Payment for Order
Flow, Securities Exchange Act of 1934 (“Exchange
Act”) Release No. 34902 (Oct. 27, 1994) [59 FR
55006, at 55009 & n.28 (Nov. 2, 1994)]; see also
Robinhood Financial, LLC, Exchange Act Release
No. 90694 (Dec. 17, 2020) (settled order) (the
Commission brought an enforcement action against
a broker-dealer for willfully violating Sections
17(a)(2) and 17(a)(3) of the Securities Act and
Section 17(a) of the Exchange Act and Rule 17a—4
thereunder, for, among other things, failing to take
appropriate steps to assess whether its higher PFOF
rates were adversely affecting customer execution
prices).

7In congressional hearings related to market
events in January 2021, investor protection
concerns were identified relating to the use of
certain types of DEPs, including advertisements
targeted towards specific groups of investors on
digital platforms and game-like features on mobile
apps. See Game Stopped? Who Wins and Loses
When Short Sellers, Social Media, and Retail
Investors Collide: Hearing Before the H. Comm. on
Fin. Servs., 113th Cong. (2021), https://
financialservices.house.gov/calendar/
eventsingle.aspx?EventID=407107; Game Stopped?
Who Wins and Loses When Short Sellers, Social
Media, and Retail Investors Collide, Part II: Hearing
Before the H. Comm. on Fin. Servs., 113th Cong.
(2021), https://financialservices.house.gov/
calendar/eventsingle.aspx?EventID=406268; Game
Stopped? Who Wins and Loses When Short Sellers,
Social Media, and Retail Investors Collide, Part III:
Hearing Before the H. Comm. on Fin. Servs., 113th
Cong. (2021), https://financialservices.house.gov/
calendar/eventsingle.aspx?EventID=407748; Who
Wins on Wall Street? GameStop, Robinhood, and
the State of Retail Investing: Hearing Before the S.
Comm. On Banking, Hous., & Urban Affairs, 113th
Cong. (2021), https://www.banking.senate.gov/
hearings/who-wins-on-wall-street-gamestop-
robinhood-and-the-state-of-retail-investing.
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difficult for users to express their actual
preferences, or manipulate users into
taking certain actions.” 8

In the questions below, the
Commission’s request for comment
pertains to all DEPs on brokerage and
advisory digital platforms, including,
but not limited to, those identified
above.

Industry Practices

1.1 What types of DEPs do firms use
(or in the future expect to use) on digital
platforms and what are the intended
purposes of each type of DEP used? For
example, are particular DEPs designed
to encourage or discourage particular
investor actions or behaviors, such as
opening of accounts, funding of
accounts, trading, or increasing
engagement with the app or platform?
To what extent and how are firms using
DEPs such as notifications (e.g., push
notifications or text messages) or other
design elements and features (e.g.,
design aesthetics in the user interface)
as a means to alter (or nudge 9) retail
investor behavior or otherwise to
encourage or discourage certain
behaviors or activities? If so, what types
of design elements are used and how are
they used? Please explain any such
specific design elements, how they
intend to encourage specific retail
investor behaviors, and whether and to
what extent they are achieving their
intended purposes.

1.2 To what extent do firms that
utilize DEPs provide retail investors the
ability to opt in or out of interacting
with those DEPs when using the firm’s
digital platform? To what extent, and
how, are firms tailoring or personalizing
DEPs to a particular retail investor?

1.3 What types of firms use DEPs on
their digital platforms, and on what
types of platforms? Are these practices
more prevalent among certain types of
firms, or on certain types of platforms?
How prevalent is the use of DEPs by
broker-dealers? How prevalent is the use
of DEPs by investment advisers? Which
types of DEPs are most prevalent? For
firms that have chosen not to use DEPs
or certain DEPs, what are their reasons?
Are firms that are not currently using
DEPs considering adopting such
features in the future?

8 See Jamie Luguri and Lior Jacob Strahilevitz,
Shining a Light on Dark Patterns, 13 Journal of
Legal Analysis 43 (2021), https://
academic.oup.com/jla/article/13/1/43/6180579.

9Richard Thaler and Cass Sunstein define
“nudge” as “any aspect of the choice architecture
that alters people’s behavior in a predictable way
without forbidding any options or significantly
changing their economic incentives.” See Richard
H. Thaler and Cass R. Sunstein, Nudge: Improving
Decisions About Health, Wealth, and Happiness 6
(Penguin Books 2009).

1.4 What market forces are driving
the adoption of DEPs on digital
platforms and how? For example, to
what extent and how is the use of DEPs
influenced or driven by market practices
related to compensation and revenue
(e.g., “zero commission”” and PFOF)?
What types of compensation and
revenue arrangements influence or drive
market practices related to the use of
DEPs? Do such arrangements vary across
product types and asset classes (e.g.,
options, other complex products)? How
does the competition for new customers
or clients or the retention of existing
customers or clients drive firm adoption
or use of DEPs?

1.5 Are DEPs used to promote or
otherwise direct retail investors to
specific securities or certain types of
securities, investment strategies, or
services? If so, what types of securities,
investment strategies, and services,
what types of DEPs are used, and how
are the DEPs used for these purposes?
Do firms use DEPs to promote or
otherwise direct retail investors to
securities, investment strategies, or
services that are more lucrative for the
firm or that may be riskier to the retail
investor than others—such as: margin
services, options trading, proprietary
products, products for which the firm
receives revenue sharing or other third-
party payments, or other higher fee
products? Do firms use DEPs that are or
can be tailored to the retail investor’s
investment profile and risk tolerance? If
so, how? If not, why not?

1.6 To what extent and how do firms
monitor the use and proper functioning
of DEPs? For example, to what extent
and how do firms monitor notifications
that retail investors receive or see from
or on the firm’s digital platforms?

1.7 To what extent and how do firms
use DEPs or alter their use of DEPs in
response to changes in the market price
volatility and trading volumes in
securities, both for specific assets and
the market as a whole? For example, to
what extent and how do firms use DEPs
to notify retail investors of market
events? To what extent and how do
firms use DEPs to notify retail investors
of firm policies and procedures or other
actions that may be taken by the firm,
such as in response to market events
(e.g., imposition of trading restrictions)?
What type of DEPs are used, what
information is communicated through
DEPs in such circumstances, and what
is the timing of such communications?

1.8 Are firms seeking to use DEPs
specifically to increase investor
education? If so, how? What type of
investor educational content is
provided, how is that content chosen,
and what types of DEPs are used? For

example, are firms using DEPs to
educate investors about the risks of
certain activities, such as trading on
margin or options trading? Are firms
using DEPs to help investors understand
how to make investment choices that
are consistent with their investment
objectives? If so, what types of DEPs are
they using for these purposes, and how
are they used? Have firms tested or
otherwise observed the effectiveness of
any such educational efforts at
increasing retail investor knowledge and
understanding of investing concepts
including risks? Please explain and
include any relevant data or
information.

1.9 Do firms use DEPs to encourage
longer-term investment activities,
including, but not limited to, increased
contributions to or establishment of
retirement accounts? If so, how?

1.10 Do firms that utilize DEPs offer
live, phone-based customer support or
customer support through live, human-
directed online support (i.e., online
conversations that are not through an
automated chatbot)? Does the
availability of this type of support
depend on the type of account or
investments held (e.g., investors holding
riskier products) or on account balances
or asset thresholds? If firms offer live,
phone-based customer support or
human-directed online support, what
training do firms offer their customer
support personnel, and what monitoring
and quality assurance programs are
used? How do firms interact with
investors when the platform is
unavailable—for example, when the
firm has lost internet service or when
the platform is undergoing
maintenance? What alternative means of
communication are available to
investors during those times?

1.11 To what extent and how do
firms target certain specific groups of
retail investors (including prospective
customers or clients) through DEPs?
What types of DEPs are used, and how
are they targeted to specific retail
investors or groups of retail investors?
What factors do firms look to when
deciding which groups of retail
investors to target for each type of DEP?

1.12 What feedback, positive or
negative, or complaints do firms receive
from retail investors relating to the use
of DEPs?

Investor Characteristics and Practices

1.13 What types of retail investors
are customers or clients of firms that
utilize DEPs? How does this customer or
client base differ, if at all, from those
firms that do not use such features—
including as to age, prior investment
experience, education, net worth, risk


https://academic.oup.com/jla/article/13/1/43/6180579
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tolerance, liquidity needs, investment
time horizon, and investment
objectives? What types of retail
investors engage most frequently with
DEPs on platforms that use them? Do
firms utilize DEPs for only certain types
of customers or clients? If so, which
ones and why? To what extent and how
have DEPs enabled firms to reach,
educate, and provide experience to first-
time retail investors? To what extent
and how have DEPs enabled retail
investors to access specific investments
or investment strategies more quickly
and/or with less investing experience
than under traditional methods? Please
provide or identify any relevant data
and other information.

1.14 What trading or investment
activities are retail investors engaging in
through digital platforms that use DEPs?
For retail investors who were investing
prior to using digital platforms that use
DEPs, how have their activities with
respect to trading and investing changed
since they started using such platforms
and/or were first exposed to DEPs? For
example, how often do retail investors
engage in trading or investing through
such platforms, how often did they
engage in trading or investing prior to
using such platforms, and how has such
frequency changed as a result of using
such platforms and/or being exposed to
DEPs? How often do retail investors
engage in other ways with such
platforms (e.g., education, social
features, and games)? How do retail
investors learn of these platforms (e.g.,
news coverage, social media, internet
search, paid advertisements)? Do firms
collect data on how retail investors
learn about or use the platforms, such as
by asking as part of account opening?
Please provide or identify any relevant
data and other information.

1.15 What customer and client
trends have been observed in
connection with or as a result of the
adoption and implementation of DEPs?
Specifically, is data available regarding
changes in customer or client behavior,
including in accounts opened, amount
invested, frequency of deposits, order
frequency, order size (including
fractional shares), types of securities
traded, the risk profiles of securities that
are traded, use of margin, volume of
customer complaints, and the adoption
and use of new features on the firms’
digital platforms? Is there data showing
how, for customers with a similar
investment profile, these changes
compare with any changes in the
behavior of customers or clients of firms
that do not utilize DEPs? Is there data
regarding numbers or percentages of
new accounts opened by retail investors
that received targeted communications

from the firm as compared to new
accounts opened by retail investors that
had received no prior communications
from the firm? Please provide or identify
any relevant data and other information.
What experience did retail investors
have in the market prior to interacting
with DEPs? What percentage of retail
investors invested for the first time after
interacting with a DEP? What role did
DEPs play in their decision to begin
investing?

Public Perspectives and Data

1.16 What are the benefits associated
with the use of DEPs from the
perspective of firms, retail investors,
and other interested parties? How do
these benefits differ depending upon the
type of feature used? Are there specific
types of DEPs or specific uses of DEPs
that have the potential to be particularly
beneficial to retail investors? Are there
significant investor protection benefits
that arise from the use of DEPs generally
or particular DEPs? Which particular
DEPs and why? Are there ways in which
DEPs are particularly successful at
conveying information to retail
investors in a way that they can process
and implement effectively? Please
provide or identify any relevant data
and other information.

1.17 What are the risks and costs
associated with the use of DEPs from the
perspective of firms, retail investors,
and other interested parties? How do
these risks or costs differ depending
upon the type of feature used? Are there
significant investor protection concerns
that arise from the use of DEPs generally
or particular DEPs? Are there particular
DEPs that may pose unique risks or
elevated investor protection concerns?
Are there characteristics of particular
DEPs that may encourage retail
investors to engage in more frequent
trading or invest in higher risk products
or strategies? Please provide or identify
any relevant data and other information.

1.18 What experience do retail
investors have with DEPs? Do retail
investors believe that DEPs have caused
a change in their investing behavior or
type of investments? If so, how? Do
retail investors feel like DEPs help or
hurt their overall investment
performance? Do retail investors believe
DEPs have helped increase their
understanding of securities markets and
investing? If so, how? Do retail investors
believe DEPs have made trading,
investing, and monitoring their
investments more or less accessible to
them? Do retail investors believe DEPs
have increased or decreased the benefits
or risks of trading or investing in
securities products? Do retail investors
believe that they would have invested in

the markets if only more traditional
methods were available? Do retail
investors believe that they would trade
less frequently, invest in different
products, or use different investment
strategies if only more traditional
methods were available?

1.19 Do retail investors believe they
are receiving investment advice or
recommendations from DEPs or certain
types of DEPs? If so, please explain.
What types of DEPs do retail investors
believe are most beneficial, and what
types of features are most harmful, in
meeting their own trading or investment
objectives?

1.20 For retail investors who have
previously invested with the assistance
of a financial professional, how do they
believe their investing experience has
changed as a result of interacting with
a digital platform as opposed to a
financial professional?

1.21 How do commenters view the
educational services currently provided
by digital platforms? How could firms
adopt or modify DEPs to facilitate and
increase opportunities for investor
education and encourage longer-term
investment activities, including, but not
limited to, through increased
contributions to or establishment of
retirement accounts?

1.22  What similarities and
differences exist between the
functionality, and overall user
experience, including with respect to
DEPs, on a digital trading or investment
platform versus similar practices on
digital platforms in other contexts (e.g.,
shopping, fitness, entertainment)? Does
a retail investor’s experience with these
types of features in other contexts affect
the retail investor’s trading or
investment activity, and their
engagement with the broker-dealer or
investment adviser’s digital platform
where DEPs are employed? Do
commenters believe that certain types of
DEPs are more, less, or as appropriate in
the investing context than in other
contexts? What types of features and
why?

1.23 Have researchers (including in
the fields of behavioral finance,
economics, psychology, marketing, and
other related fields) studied the use of
DEPs by broker-dealers and investment
advisers? In particular, how have these
practices been studied or observed to
influence or reinforce the behavior of
retail investors? To the extent retail
investors have shifted from investing
through human interaction (with a
financial professional) to digital
interaction (on a digital platform), how
has that shift affected the behavior of
retail investors? Please identify any
relevant literature or data, including
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research related to the use of similar
practices in other fields that could assist
the Commission in its consideration of
these issues.

1.24 Is there research in the fields of
experimental psychology and marketing
that contains evidence regarding the
ability of DEPs to influence retail
investors? Are there findings in those
fields that suggest retail investors may
not be fully aware that they have been
influenced by a particular DEP?

1.25 Do studies of gambling or
addiction offer evidence regarding
whether and to what extent the
immediate positive feedback provided
by certain DEPs may influence retail
investor decision-making?

1.26 How do commenters view the
disclosures that firms are providing in
connection with or specifically
addressing the use of DEPs and the
timing of such disclosures? In
particular, how effective are disclosures
at informing retail investors of any
associated conflicts of interest presented
by the use of DEPs and how DEPs could
influence them and their trading and
investing behavior? How accessible are
these disclosures to retail investors
engaging with DEPs? Please identify any
relevant data or other information.

B. DEP-Related Tools and Methods

In order to develop, test, and
implement these practices, and
thereafter to assess their effectiveness,
firms may use numerous analytical and
technological tools and methods.1©
From a technological perspective, these
tools and methods can employ
predictive data analytics and AI/ML
models—including deep learning,
supervised learning, unsupervised
learning, and reinforcement learning
processes.1® These tools and methods
can be designed to build and adapt
DEPs based on observable investor
activities. Such adaptations may be
based on the AI/ML models’
understanding of the neurological
rewards systems of retail investors

10Tn some cases, firms may rely on in-house and
proprietary tools and methods to develop, test and
implement DEPs, and in others, firms may use
third-party service providers to assist in the DEP
development process.

11 See, e.g., Department of the Treasury et al.,
Request for Information and Comment on Financial
Institutions’ Use of Artificial Intelligence, Including
Machine Learning (Feb. 2021) [86 FR 16837, 16839—
40 (Mar. 31, 2021)] (“Treasury RFI”); FINRA,
Artificial Intelligence (Al) in the Securities Industry
5 (June 2020) (“FINRA Al Report”), https://
www.finra.org/sites/default/files/2020-06/ai-report-
061020.pdf; Financial Stability Board, Artificial
Intelligence and Machine Learning in Financial
Services: Market Developments and Financial
Stability Implications (Nov. 1, 2017) (“FSB Al
Report”), https://www.fsb.org/wp-content/uploads/
P011117.pdf.

(obtained in the interactions between
each retail investor and the firm’s
investment platform), and may be
utilized to develop investor-specific
changes to each retail investor’s user
experience.

Relatedly, firms that utilize AI/ML
models may utilize model risk
management to provide a governance
framework for these models throughout
their life cycle in order to account for
AI/ML-specific risks. Technological
tools and methods also include the use
of natural language processing (‘“NLP”’)
and natural language generation
(“NLG”). These specific uses of AI/ML
may be employed to transform user
interfaces and the interactions that retail
investors have on digital platforms by
developing an understanding of the
investor’s preferences and adapting the
interface and related prompts to appeal
to those preferences.12

Beyond technological tools, firms may
engage in various forms of research in
order to help shape the DEPs developed
and implemented on their platforms.
This may include consultations with
behavioral science professionals, and
cross-industry research intended to
identify those customer engagement
practices used in other industries that
have proven most effective.

Industry Practices

2.1 To what extent, and how, do
firms use (or in the future expect to use)
tools based on AI/ML (including deep
learning, supervised learning,
unsupervised learning, and
reinforcement learning) and NLP and
NLG, to develop and evolve DEPs? What
are the objective functions of AI/ML
models (e.g. revenue generation)? What
are the inputs relied on by those AI/ML
models (e.g., visual cues or feedback)?
Does the ability to collect individual-
specific data impact the effectiveness of
the ML model in maximizing its
objective functions?

2.2 To what extent, and how, do
firms use (or in the future expect to use)
behavioral psychology to develop and
evolve platforms or DEPs? To what
extent, and how, do firms use (or in the
future expect to use) predictive data
analytics to develop and evolve DEPs?
To what extent, and how, do firms use
‘““‘dark patterns” 13 in connection with
DEPs? To what extent do firms utilize
these types of tools, analytics, and
methods to modify DEPs over time,

12 See, e.g., FSB Al Report, supra note 11, at 14—
15 (finding that chatbots are being introduced by a
range of financial services firms, often in mobile
apps or social media, and that chatbots are
“increasingly moving toward giving advice and
prompting customers to act”).

13 See supra note 8.

tailored to a specific retail investor’s
history on the platform? Which types of
tools and methods are used for these
and other purposes?

2.3 What types of research,
information, data, and metrics are firms
collecting, acquiring, and using in
connection with the tools and methods
identified above, or otherwise to design,
implement, and modify DEPs and to
assess their effectiveness? What are the
sources for such information and data
(e.g., proprietary research, user data,
third-party behavioral research,
consultants, other service providers)?
Does this research, information, data,
and metrics, indicate whether DEPs
affect trading frequency, volume, and
results? If so, how?

2.4 How are firms using cross-
industry research and sources to design,
implement, and modify DEPs?
Specifically, how are firms using
techniques employed, and lessons
learned, within industries like retail
shopping, video gaming, and video or
music streaming services? What features
originally adopted in other industries
have been utilized and implemented by
firms to increase user engagement? How
has the use of such features impacted
investor activity on digital platforms?

2.5 To what extent, and how, do
firms test or otherwise assess how their
DEPs affect investor behavior and
investing outcomes? What metrics are
used for these assessments? What data
and other results have such tests and
assessments yielded? Have firms found
that DEPs can be developed, evolved
and implemented in order to affect retail
investors’ trading or investment
behavior, either individually or as a
group? Have firms found that those
behaviors can be affected in a
statistically significant way? If so, how?
What controls do firms have in place to
monitor the impact of DEPs on investor
outcomes? How do firms incorporate
any testing and monitoring into their
policies and procedures?

2.6 How do firms develop, test,
deploy, monitor, and oversee the tools
and methods they use, including any
AI/ML models (including deep learning,
supervised learning, unsupervised
learning, and reinforcement learning),
NLP, NLG, or other types of artificial
intelligence? To what extent are these
tools and methods proprietary to firms
or offered by third parties? Do
relationships with vendors result in
conflicts of interest, and if so, what
types of conflicts of interest? For
example, are broker-dealers or
investment advisers affiliated with these
providers, or does compensation of the
provider vary based upon investor
activity? What formal governance


https://www.finra.org/sites/default/files/2020-06/ai-report-061020.pdf
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mechanisms do firms have in place for
oversight of the vendors they use for
these purposes? What model risk
management steps do firms undertake?
How do firms incorporate these
practices and mechanisms into their
policies and procedures?

2.7 What type of data concerning
retail investors is used to develop,
evolve, implement, test and run DEPs?
How is this data used? For example, are
firms using data on how retail
investors—individually and/or when
grouped together—have engaged with
their digital platform (including trading
or investment activity) following
exposure to DEPs? If so, how? Are firms
tailoring or personalizing DEPs to
individual retail investors or groups (or
sub-groups) of retail investors? If so,
how? Are firms collecting information
about specific identifiers attributable to
particular retail investors or groups (or
sub-groups) of retail investors? If so,
what types of specific identifiers are
collected? Do firms use such identifiers
(or others) in connection with
determining the location of retail
investors? If so, how do firms use
location information? Do firms seek to
cause any particular types of
engagement with DEPs? If so, how? Are
there other ways firms are using data
concerning retail investors to develop,
evolve, implement, test, and run DEPs?

2.8 To what extent do firms
purchase data from third-party vendors,
including data concerning retail
investors, to develop, evolve,
implement, test, and run DEPs? How are
firms utilizing data acquired from third-
party vendors to develop, evolve,
implement, test, and run DEPs? Are
firms using data obtained from third-
party vendors to tailor or personalize
DEPs to individual retail investors? If
so, how? To what extent do firms sell or
otherwise share data about their own
customers’ or clients’ behavior on their
digital platforms, and who are the
primary purchasers or recipients of that
data?

2.9 To the extent that firms use AI/
ML to develop, evolve, implement, test,
and run DEPs, are they ensuring that the
AI/ML is explainable and
reproducible? 14 If so, how?

2.10 Are there any particular
challenges or risks that firms face in

14 See, e.g., Treasury RF], at 16839-40 (describing
explainability as “how an Al approach uses inputs
to produce outputs” and describing challenges
associated with lack of explainability); see also FSB
Al Report, at 2 (stating that the “lack of
interpretability or ‘auditability’ of Al and machine
learning models could become a macro-level risk”);
Gregory Barber, Artificial Intelligence Confronts a
‘Reproducibility’ Crisis, Wired (Sept. 16, 2019),
https://www.wired.com/story/artificial-intelligence-
confronts-reproducibility-crisis/.

using AI/ML (including deep learning,
supervised learning, unsupervised
learning, and reinforcement learning),
including AI developed or provided by
third parties? If so, what are they and
how do firms address such challenges or
impediments and any risks associated
with them? Have firms found that using
AI/ML or retail investor data gathered in
connection with DEPs raises unique
issues related to financial privacy,
information security, or identity theft
prevention?

2.11 To what extent and how do
firms employ controls to identify and
mitigate any biases or disparities that
may be perpetuated by the use of AI/ML
models 15 in connection with the use of
DEPs? For example, do firms evaluate
the outputs of their AI/ML models to
identify and mitigate biases that would
raise investor protection concerns? Do
firms utilize human oversight to identify
biases that would raise investor
protection concerns, in both the initial
coding of AI/ML models and the
resulting outputs of those models?

Public Perspectives and Data

2.12 What are the benefits associated
with the use of the tools and methods
identified above (e.g., AI/ML, predictive
data analytics, cross-industry research,
behavioral science) in connection with
the design, implementation, and
modification of DEPs from the
perspective of firms, retail investors,
and other interested parties? How do
these benefits differ depending upon the
type of tools or methods? Do the tools
and methods mitigate, or have the
potential to mitigate, biases in the
market that may have prevented
participation by some retail investors
(e.g., by lowering barriers to entry)?
Please provide or identify any relevant
data and other information.

2.13 What are the risks and costs
associated with the use of the tools and
methods identified above (e.g., AI/ML,
predictive data analytics, cross-industry
research, behavioral science) in
connection with the design,
implementation, and modification of

15 See e.g., Joy Buolamwini and Timnit Gebru,
Gender Shades: Intersectional Accuracy Disparities
in Commercial Gender Classification, 81
Proceedings of Machine Learning Research 77
(2018), https://dam-prod.media.mit.edu/x/2018/02/
06/Gender% 20Shades % 20Intersectional %20
Accuracy%20Disparities.pdf; Ziad Obermeyer et al.,
Dissecting Racial Bias in an Algorithm Used to
Manage the Health of Populations, 366 Science
6464, 447-453 (Oct. 25, 2019), https://science.
sciencemag.org/content/366/6464/447; Executive
Office of the President of the United States, Big
Data: A Report on Algorithmic Systems,
Opportunity, and Civil Rights pp. 6-10 (May 2016),
https://obamawhitehouse.archives.gov/sites/
default/files/microsites/ostp/2016_0504_data_
discrimination.pdf.

DEPs from the perspective of firms,
retail investors, and other interested
parties? How do these risks differ
depending upon the type of tools or
methods used? What are the most
significant investor protection concerns
arising from or associated with the use
of such tools and methods by broker-
dealers and investment advisers in the
context of DEPs? Please provide or
identify any relevant data and other
information.

2.14 What are the similarities and
differences between the use of the types
of tools and methods identified above in
the context of DEPs versus other
contexts? Do commenters believe that
certain types of tools or methods are
more, less, or as appropriate in the
investing context than in other contexts?
Please provide or identify any relevant
data and other information.

2.15 Are there any particular
challenges or risks associated with the
use of AI/ML (including deep learning,
supervised learning, unsupervised
learning, and reinforcement learning),
including AI developed or provided by
third parties? If so, what are they and
how should firms address such
challenges or impediments and any
risks associated with them? What model
risk management steps should firms
undertake? Does the use of AI/ML or
retail investor data gathered in
connection with DEPs raise unique
issues related to financial privacy,
information security, or identity theft
prevention?

2.16 Have researchers (including in
the fields of behavioral finance,
economics, psychology, marketing, and
other related fields) studied the use of
such tools and methods in the