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(1) Testing without the off-cycle
technology installed and/or operating.

(i) Determine carbon-related exhaust
emissions over the FTP, the HFET, the
US06, the SCO3, and the cold
temperature FTP test procedures
according to the test procedure
provisions specified in 40 CFR part 600
subpart B and using the calculation
procedures specified in 40 CFR
600.113—12. Run each of these tests a
minimum of three times without the off-
cycle technology installed and operating
and average the per phase (bag) results
for each test procedure.

(ii) Calculate the FTP and HFET
carbon-related exhaust emissions from
the FTP and HFET averaged per phase
results.

(iii) Calculate the combined city/
highway carbon-related exhaust
emission value from the FTP and HFET
values determined in paragraph (c)(1)(ii)
of this section, where the FTP value is
weighted 55% and the HFET value is
weighted 45%. The resulting value is
the 2-cycle unadjusted combined city/
highway carbon-related exhaust
emissions value for the vehicle without
the off-cycle technology.

(iv) Calculate the 5-cycle weighted
city/highway combined carbon-related
exhaust emissions from the averaged per
phase results, where the 5-cycle city
value is weighted 55% and the 5-cycle
highway value is weighted 45%. The
resulting value is the 5-cycle adjusted
combined city/highway carbon-related
exhaust emission value for the vehicle
without the off-cycle technology.

(2) Testing with the off-cycle
technology installed and/or operating.

(i) Determine carbon-related exhaust
emissions over the FTP, the HFET, the
US06, the SC03, and the cold
temperature FTP test procedures
according to the test procedure
provisions specified in 40 CFR part 600
subpart B and using the calculation
procedures specified in 40 CFR
600.113-12. Run each of these tests a
minimum of three times with the off-
cycle technology installed and operating
and average the per phase (bag) results
for each test procedure.

(ii) Calculate the FTP and HFET
carbon-related exhaust emissions from
the FTP and HFET averaged per phase
results.

(iii) Calculate the combined city/
highway carbon-related exhaust
emission value from the FTP and HFET
values determined in paragraph (c)(2)(ii)
of this section, where the FTP value is
weighted 55% and the HFET value is
weighted 45%. The resulting value is
the 2-cycle unadjusted combined city/
highway carbon-related exhaust

emissions value for the vehicle with the
off-cycle technology.

(iv) Calculate the 5-cycle weighted
city/highway combined carbon-related
exhaust emissions from the averaged per
phase results, where the 5-cycle city
value is weighted 55% and the 5-cycle
highway value is weighted 45%. The
resulting value is the 5-cycle adjusted
combined city/highway carbon-related
exhaust emission value for the vehicle
with the off-cycle technology.

(3) Calculate the off-cycle credit in
grams per mile using the following
formula, rounding the result to the
nearest 0.1 grams/mile:

Credit=(A—B)—(C—D)
Where:

Credit = the off-cycle benefit of the
technology or technologies being
evaluated, subject to EPA approval;

A = the 5-cycle adjusted combined city/
highway carbon-related exhaust
emission value for the vehicle without
the off-cycle technology, as calculated in
paragraph (c)(1)(iv) of this section;

B = 5-cycle adjusted combined city/highway
carbon-related exhaust emission value
for the vehicle with the off-cycle
technology, as calculated in paragraph
(c)(2)(iv) of this section;

C = 2-cycle unadjusted combined city/
highway carbon-related exhaust
emissions value for the vehicle without
the off-cycle technology, as calculated in
paragraph (c)(1)(iii) of this section; and

D = 2-cycle unadjusted combined city/
highway carbon-related exhaust
emissions value for the vehicle with the
off-cycle technology, as calculated in
paragraph (c)(2)(iii) of this section.

* * * * *

[FR Doc. 2020-07098 Filed 4-22-20; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 328
[Docket ID FEMA-2020-0018]

RIN 1660—-ABO01

Prioritization and Allocation of Certain
Scarce or Threatened Health and
Medical Resources for Domestic Use

Correction

In rule document 2020-07659,
appearing on pages 20195 through
20200 in the issue of Friday, April 10,
2020 make the following correction.

On page 20200, in the third column,
on the second line from the bottom,

“Filed 4—8-20" should read “Filed 4-7—
20",

[FR Doc. C1-2020-07659 Filed 4—22-20; 8:45 am]
BILLING CODE 1300-01-D

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1 and 96

[AU Docket No. 19-244; FCC 20-18; DA 20-
330; FRS 16634]

Auction of Priority Access Licenses for
the 3550-3650 MHz Band; Notice and
Filing Requirements, Minimum
Opening Bids, Upfront Payments, and
Other Procedures for Auction 105

AGENCY: Federal Communications
Commission.

ACTION: Final action; requirements and
procedures.

SUMMARY: This document summarizes
the procedures and deadlines for the
upcoming auction of Priority Access
Licenses for the 3350-3650 MHz Band.
The Auction 105 Procedures Public
Notice summarized here is intended to
familiarize applicants with the
procedures and other requirements
governing participation in Auction 105
by providing details regarding the
procedures, terms, conditions, dates,
and deadlines, as well as an overview of
the post-auction application and
payment processes. This document also
summarizes a subsequent
announcement of changes to various
dates associated with Auction 105 made
in light of COVID-19 pandemic.

DATES: Applications to participate in
Auction 105 must be submitted prior to
6:00 p.m. ET on May 7, 2020. Upfront
payments for Auction 105 must be
received by 6:00 p.m. ET on June 19,
2020. Bidding in Auction 105 is
scheduled to begin on July 23, 2020.
FOR FURTHER INFORMATION CONTACT: For
auction legal questions, Mary Lovejoy in
the Auctions Division of the Office of
Economics and Analytics at (202) 418—
0660. For general auction questions, the
Auctions Hotline at (717) 338—2868. For
Priority Access License questions,
Jessica Quinley in the Mobility Division
of the Wireless Telecommunications
Bureau at (202) 418-1991.
SUPPLEMENTARY INFORMATION: This is a
summary of the Auction 105 Procedures
Public Notice, AU Docket No. 19-244,
FCC 20-18, adopted on February 28,
2020, and released on March 2, 2020.
This summary incorporates the revised
schedule for the auction as announced
in a subsequent public notice, AU
Docket No. 19-244, DA 20-330, released
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on March 25, 2020. The complete text
of these documents, including
attachments and any related documents,
are available for public inspection and
copying from 8:00 a.m. to 4:30 p.m. ET
Monday through Thursday or from 8:00
a.m. to 11:30 a.m. ET on Fridays in the
FCC Reference Information Center,
located in Room CY-A257, of the FCC
Headquarters, 445 12th Street SW,
Washington, DC 20554, except when
FCC Headquarters is otherwise closed to
visitors. See, e.g., Public Notice,
Restrictions on Visitors to FCC
Facilities, March 12, 2020. The complete
text of both public notices is also
available on the Commission’s website
at www.fcc.gov/auction/105 or by using
the search function for AU Docket No.
19-244 on the Commission’s ECFS web
page at www.fcc.gov/ecfs. Alternative
formats are available to persons with
disabilities by sending an email to
FCC504@fcc.gov or by calling the
Consumer & Governmental Affairs
Bureau at (202) 418—-0530 (voice), (202)
418-0432 (TTY).

1. General Information

A. Introduction

1. With the Auction 105 Procedures
Public Notice, the Commission
established the procedures for the
upcoming auction of Priority Access
Licenses (PALs) in the Citizens
Broadband Radio Service in the 3550—
3650 MHz Band (Auction 105).

2. The bidding for new licenses in
Auction 105 is scheduled to commence
on July 23, 2020. The Auction 105
Procedures Public Notice provides
details regarding the procedures, terms,
conditions, dates, and deadlines
governing participation in Auction 105
bidding, and an overview of the post-
auction application and payment
processes. Dates and deadlines that
were announced in the Auction 105
Procedures Public Notice were revised
in a subsequent announcement, and this
summary includes those revised dates.

B. Background and Relevant Authority

3. In the 2015 3.5 GHz Report and
Order, 80 FR 34119, June 23, 2015, the
Commission made available 150
megahertz of spectrum in the 3550-3700
MHz band (3.5 GHz band) for both
licensed and licensed-by-rule use. In
that Order, the Commission established
licensing and operating rules for the 3.5
GHz band, including the assignment of
up to seven Priority Access Licenses
(PALSs) per geographic license area
through the use of competitive bidding.
Each PAL consists of a 10-megahertz
unpaired channel within the 3550-3650
MHz band. In the 2018 3.5 GHz Report

and Order, 83 FR 63076, December 7,
2018, the Commission adopted a
county-based geographic license area for
PALs, as well as a 10-year renewable
license term, and it affirmed the
Commission’s prior decision to permit
licensees to aggregate no more than four
PALs per license area.

4. On September 27, 2019, in
accordance with section 309(j)(3) of the
Communications Act of 1934, as
amended, the Commission released the
Auction 105 Comment Public Notice, 84
FR 56743, October 23, 2019, seeking
comment on certain competitive
bidding procedures and various other
procedures to be used in Auction 105.
The Commission received comments
from 17 parties in response to the
Auction 105 Comment Public Notice,
and 12 reply comments. These
comments are available under
proceeding 19-244 in the Commission’s
Electronic Comment Filing System
(ECFS). The ECFS home page is publicly
accessible at: www.fcc.gov/ecfs. In the
Auction 105 Procedures Public Notice,
the Commission resolved all open issues
raised in the Auction 105 Comment
Public Notice and addressed the
comments received.

5. Prospective applicants should
familiarize themselves with the
Commission’s general competitive
bidding rules, including recent
amendments and clarifications thereto,
as well as Commission decisions
regarding competitive bidding
procedures, application requirements,
and obligations of Commission
licensees. Prospective applicants also
should familiarize themselves with the
Commission’s rules regarding Citizens
Broadband Radio Service. Applicants
must be thoroughly familiar with the
procedures, terms, and conditions
contained in the Auction 105
Procedures Public Notice and any future
public notices that may be released in
this proceeding.

6. The terms contained in the
Commission’s rules, relevant orders,
and public notices are not negotiable.
The Commission may amend or
supplement the information contained
in its public notices at any time and will
issue public notices to convey any new
or supplemental information to
applicants. Additionally, the Wireless
Telecommunications Bureau (Bureau)
and the Office of Economics and
Analytics (OEA) retain the authority to
establish further procedures during the
course of the auction. It is the
responsibility of all applicants to remain
current with all Commission rules and
with all public notices pertaining to
Auction 105. Copies of most auctions-
related Commission documents,

including public notices, can be
retrieved from the Commission’s FCC
Auctions internet site at www.fcc.gov/
auctions. Additionally, documents are
available at the Commission’s
headquarters during normal business
hours.

C. Description of Licenses To Be Offered
in Auction 105

7. Auction 105 will offer seven PALs
in each county-based license area. For
purposes of this auction, counties shall
be defined using the United States
Census Bureau’s data reflecting county
legal boundaries and names valid
through January 1, 2017. Information
regarding PALs, including a map and
list of 2017 counties, can be found at
https://www.fcc.gov/35-ghz-band-
overview. Each PAL consists of a 10-
megahertz unpaired channel within the
3550—-3650 MHz band. Auction 105 will
offer a total of 22,631 PALs. A summary
of the licenses offered in Auction 105 is
available in Attachment A to the
Auction 105 Comment Public Notice,
which is available on the Auction 105
website at www.fcc.gov/auction/105.
PALs are 10-year renewable licenses. A
Priority Access Licensee may hold up to
four 10-megahertz channel licenses (out
of a total of seven) within the band in
any license area at any given time.

8. A frequency coordinator called a
Spectrum Access System (SAS) will
assign the specific channel for a
particular licensee on a dynamic basis.
An individual PAL will not be
identified by specific spectrum blocks.
Although a Priority Access Licensee
may request a particular channel or
frequency range from an SAS following
the auction, bidders should be mindful
that licensees are not guaranteed a
particular assignment. Potential bidders
should also understand that an SAS
may dynamically reassign a PAL to a
different channel as needed to
accommodate a higher priority
Incumbent Access user. To the extent
feasible, an SAS will assign
geographically contiguous PALs held by
the same Priority Access Licensee to the
same channels in each geographic area
and assign multiple channels held by
the same Priority Access Licensee to
contiguous channels in the same
License Area. An SAS may, however,
temporarily reassign individual PALs to
non-contiguous channels to the extent
necessary to protect incumbent users
from harmful interference or if
necessary, to perform its required
functions. On January 27, 2020, the
Bureau and the Office of Engineering
and Technology certified the following
SASs to begin full commercial
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operations: CommScope, Federated
Wireless, Inc., Google, and Sony, Inc.
9. Each Priority Access Licensee must
register its Citizens Broadband Radio
Service Devices (CBSDs) with an SAS
before operating those devices in the
band. A CBSD registration includes its
geographic location, antenna height,
CBSD class, requested authorization
status, FCC identification number, call
sign, user contact information, air
interface technology, unique
manufacturer’s serial number, sensing
capabilities (if supported), and
information on its deployment profile.
An SAS relies on this information to
coordinate access for Priority Access
Licensees and General Authorized
Access (GAA) users, and an SAS
Administrator may charge Priority
Access Licensees and GAA users a
reasonable fee for its services.

D. Auction Specifics

1. Auction Title and Start Date

10. The auction of PALs in the 3550—
3650 MHz band will be referred to as
Auction 105. Bidding in Auction 105
will begin on Thursday, July 23, 2020.
The initial schedule for bidding rounds
in Auction 105 will be announced by
public notice at least one week before
bidding in the auction starts.

11. Unless otherwise announced,
bidding on all licenses will be
conducted on each business day until
bidding has stopped on all licenses.

2. Auction Dates and Deadlines

12. The following dates and deadlines
apply to Auction 105:

No later than March 9,
2020.

Auction Application
Tutorial Available
(via internet).

Short-Form Application
(FCC Form 175):
Filing Window Opens  April 23, 2020, 12:00
p.m. Eastern Time
(ET).

Short-Form Application
(FCC Form 175):
Filing Window Dead-

line.
Upfront Payments (via
wire transfer).
Bidding Tutorial
Available (via inter-
net).
Mock Auction ............
Bidding Begins in
Auction 105.

May 7, 2020, 6:00 p.m.
ET.

ET.
No later than July 9,
2020.

July 20, 2020.
July 23, 2020.

3. Requirements for Participation

13. Those wishing to participate in
Auction 105 must: Submit a short-form
application (FCC Form 175)
electronically prior to 6:00 p.m. ET on
May 7, 2020, following the electronic
filing procedures set forth in the FCC
Form 175 Instructions (available in the
Education section of the Auction 105
website at www.fcc.gov/auctions/105);

June 19, 2020, 6:00 p.m.

submit a sufficient upfront payment and
an FCC Remittance Advice Form (FCC
Form 159) by 6:00 p.m. ET on June 19,
2020; and comply with all provisions
outlined in the Auction 105 Procedures
Public Notice and applicable
Commission rules.

II. Applying To Participate in Auction
105

A. General Information Regarding
Short-Form Applications

14. An application to participate in
Auction 105, referred to as a short-form
application or FCC Form 175, provides
information that the Commission uses to
determine whether the applicant has the
legal, technical, and financial
qualifications to participate in a
Commission auction for spectrum
licenses. The short-form application is
the first part of the Commission’s two-
phased auction application process. In
the first phase, a party seeking to
participate in Auction 105 must file a
short-form application in which it
certifies, under penalty of perjury, that
it is qualified to participate. Eligibility
to participate in Auction 105 is based on
an applicant’s short-form application
and certifications, and on the
applicant’s submission of a sufficient
upfront payment for the auction. In the
second phase of the process, each
winning bidder must file a more
comprehensive post-auction, long-form
application (FCC Form 601) for the
licenses it wins in the auction, and it
must have a complete and accurate
ownership disclosure information report
(FCC Form 602) on file with the
Commission. Being deemed qualified to
bid in Auction 105 does not constitute
a determination that a party is qualified
to hold a Commission license or is
eligible for a designated entity bidding
credit.

15. A party seeking to participate in
Auction 105 must file an FCC Form 175
electronically via the Auction
Application System prior to 6:00 p.m.
ET on May 7, 2020, following the
procedures prescribed in the FCC Form
175 Instructions. If an applicant claims
eligibility for a bidding credit, then the
information provided in its FCC Form
175 as of the filing date will be used to
determine whether the applicant may
request the claimed bidding credit. An
applicant that files an FCC Form 175 for
Auction 105 will be subject to the
Commission’s rule prohibiting certain
communications. An applicant is
subject to the prohibition beginning at
the deadline for filing short-form
applications—6:00 p.m. ET on May 7,
2020. The prohibition will end for

applicants on the post-auction down
payment deadline for Auction 105.

16. An applicant bears full
responsibility for submitting an
accurate, complete, and timely short-
form application. Each applicant must
make a series of certifications under
penalty of perjury on its FCC Form 175
related to the information provided in
its application and its participation in
the auction, and it must confirm that it
is legally, technically, financially, and
otherwise qualified to hold a license. If
an Auction 105 applicant fails to make
the required certifications in its FCC
Form 175 by the filing deadline, then its
application will be deemed
unacceptable for filing and cannot be
corrected after the filing deadline.

17. An applicant should note that
submitting an FCC Form 175 (and any
amendments thereto) constitutes a
representation by the certifying official
that he or she is an authorized
representative of the applicant with
authority to bind the applicant, that he
or she has read the form’s instructions
and certifications, and that the contents
of the application, its certifications, and
any attachments are true and correct.
Submitting a false certification to the
Commission may result in penalties,
including monetary forfeitures, license
forfeitures, ineligibility to participate in
future auctions, and/or criminal
prosecution.

18. Applicants are cautioned that,
because the required information
submitted in FCC Form 175 bears on
each applicant’s qualifications, requests
for confidential treatment will not be
routinely granted. The Commission
generally has held that it may publicly
release confidential business
information where the party has put that
information at issue in a Commission
proceeding or where the Commission
has identified a compelling public
interest in disclosing the information.
The Commission specifically has held
that information submitted in support of
receiving bidding credits in auction
proceedings should be made available to
the public.

19. An applicant must designate at
least one individual as an authorized
bidder, and no more than three, in its
FCC Form 175. The Commission’s rules
prohibit an individual from serving as
an authorized bidder for more than one
auction applicant.

20. No individual or entity may file
more than one short-form application or
have a controlling interest in more than
one short-form application. If a party
submits multiple short-form
applications for an auction, then only
one application may form the basis for
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that party to become qualified to bid in
that auction.

21. A party is generally permitted to
participate in a Commission auction
only through a single bidding entity.
The filing of applications in Auction
105 by multiple entities controlled by
the same individual or set of individuals
generally will not be permitted. This
restriction applies across all
applications, without regard to the
geographic areas selected. There is a
limited exception to the general
prohibition of the filing of multiple
applications by commonly controlled
entities for qualified rural wireless
partnerships and individual members of
such partnerships. Under this limited
exception, each qualifying rural wireless
partnership and its individual members
will be permitted to participate
separately in an auction.

22. After the initial short-form
application filing deadline, Commission
staff will review all timely submitted
applications for Auction 105 to
determine whether each application
complies with the application
requirements and whether the applicant
has provided all required information
concerning the applicant’s
qualifications for bidding. After this
review is completed, a public notice
will be released announcing the status
of applications and identifying the
applications that are complete and those
that are incomplete because of minor
defects that may be corrected. That
public notice also will establish an
application resubmission filing window,
during which an applicant may make
permissible minor modifications to its
application to address identified
deficiencies. The public notice will
include the deadline for resubmitting
modified applications. To become a
qualified bidder, an applicant must have
a complete application (i.e., have timely
filed an application that is deemed
complete after the deadline for
correcting any identified deficiencies),
and must make a timely and sufficient
upfront payment. Qualified bidders will
be identified by public notice at least 10
days prior to the mock auction.

23. An applicant should consult the
Commission’s rules to ensure that all
required information is included in its
short-form application. To the extent the
information in the Auction 105
Procedures Public Notice does not
address a potential applicant’s specific
operating structure, or if the applicant
needs additional information or
guidance concerning the following
disclosure requirements, the applicant
should review the educational materials
for Auction 105 (see the Education
section of the Auction 105 website at

www.fcc.gov/auction/105) and/or use
the contact information provided to
consult with Commission staff to better
understand the information it must
submit in its short-form application.

B. License Area Selection

24. An applicant must select all the
county-based license areas on which it
may want to bid from the list of
available counties on its FCC Form 175.
An applicant must carefully review and
verify its county selections before the
FCC Form 175 filing deadline because
those selections cannot be changed after
the auction application filing deadline.
The FCC Auction Bidding System
(bidding system) will not accept bids for
blocks located in counties that the
applicant did not select in its FCC Form
175. The auction application system,
however, will provide an applicant the
option to select “all counties.”

C. Disclosure of Agreements and
Bidding Arrangements

25. An applicant must provide in its
FCC Form 175 a brief description of,
and identify each party to, any
partnerships, joint ventures, consortia or
agreements, arrangements, or
understandings of any kind relating to
the licenses being auctioned, including
any agreements that address or
communicate directly or indirectly bids
(including specific prices), bidding
strategies (including the specific
licenses on which to bid or not to bid),
or the post-auction market structure, to
which the applicant, or any party that
controls or is controlled by the
applicant, is a party. A controlling
interest includes all individuals or
entities with positive or negative de jure
or de facto control of the licensee. The
applicant must certify under penalty of
perjury in its FCC Form 175 that it has
described, and identified each party to,
any such agreements, arrangements, or
understandings to which it (or any party
that controls it or that it controls) is a
party. If, after the FCC Form 175 filing
deadline, an auction applicant enters
into any agreement relating to the
licenses being auctioned, then it is
subject to these same disclosure
obligations. All applicants must
maintain the accuracy and completeness
of the information in their pending
auction application.

26. If parties agree in principle on all
material terms prior to the application
filing deadline, then each party to the
agreement that is submitting an auction
application must provide a brief
description of, and identify the other
party or parties to, the agreement on its
respective FCC Form 175, even if the
agreement has not been reduced to

writing. Parties that have not agreed in
principle by the FCC Form 175 filing
deadline should not describe, or include
the names of parties to, the discussions
on their applications.

27. The Commission’s rules generally
prohibit joint bidding and other
arrangements involving auction
applicants (including any party that
controls or is controlled by such
applicants). A joint bidding arrangement
includes any arrangement relating to the
licenses being auctioned that addresses
or communicates, directly or indirectly,
bidding at the auction, bidding
strategies, including arrangements
regarding price or the specific licenses
on which to bid, and any such
arrangement relating to the post-auction
market structure.

28. This prohibition applies to joint
bidding arrangements involving two or
more nationwide providers, as well as
joint bidding arrangements involving a
nationwide provider and one or more
non-nationwide providers, where at
least one party to the arrangement is an
applicant for the auction. The
Commission considers AT&T, Sprint, T-
Mobile, and Verizon Wireless to be
nationwide providers for the purpose of
implementing the Commission’s
competitive bidding rules in Auction
105. A “non-nationwide provider”
refers to any provider of
communications services that is not a
nationwide provider.

29. Non-nationwide provider may
enter into an agreement to form a
consortium or a joint venture (as
applicable) that results in a single party
applying to participate in an auction. A
designated entity can participate in one
consortium or joint venture in an
auction, and non-nationwide providers
that are not designated entities may
participate in an auction through only
one joint venture. A non-nationwide
provider may enter into only one
agreement to form a consortium or joint
venture (as applicable), and such
consortium or joint venture shall be the
exclusive bidding vehicle for its
members in the auction. The general
prohibition of joint bidding
arrangements excludes certain
agreements, including those that are
solely operational in nature. Under the
Commission’s rules, agreements that are
solely operational in nature are those
that address operational aspects of
providing a mobile service, such as
agreements for roaming, device
acquisition, and spectrum leasing and
other spectrum use arrangements,
provided that any such agreement does
not both relate to the licenses at auction
and address or communicate, directly or
indirectly, bidding at auction (including
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specific prices to be bid) or bidding
strategies (including the specific
licenses on which to bid or not to bid)
or post-auction market structure.

30. The Commission’s rules require
each applicant to certify in its short-
form application that it has disclosed
any arrangements or understandings of
any kind relating to the licenses being
auctioned to which it (or any party that
controls or is controlled by it) is a party.
The applicant must also certify that it
(or any party that controls or is
controlled by it) has not entered and
will not enter into any arrangement or
understanding of any kind relating
directly or indirectly to bidding at
auction with, among others, any other
applicant or a nationwide provider.

31. Although the Commission’s rules
do not prohibit auction applicants from
communicating about matters that are
within the scope of an excepted
agreement that has been disclosed in an
FCC Form 175, certain discussions or
exchanges could nonetheless touch
upon impermissible subject matters, and
compliance with the Commission’s
rules will not insulate a party from
enforcement of the antitrust laws.

32. A winning bidder will be required
to disclose in its FCC Form 601 post-
auction application the specific terms,
conditions, and parties involved in any
agreement relating to the licenses being
auctioned into which it had entered
prior to the time bidding was
completed. This applies to any bidding
consortium, joint venture, partnership,
or other agreement, arrangement, or
understanding of any kind entered into
relating to the competitive bidding
process, including any agreements
relating to the licenses being auctioned
that address or communicate directly or
indirectly bids (including specific
prices), bidding strategies (including the
specific licenses on which to bid or not
to bid), or the post-auction market
structure, to which the applicant, or any
party that controls or is controlled by
the applicant, is a party.

D. Ownership Disclosure Requirements

33. Each applicant must comply with
the applicable part 1 ownership
disclosure requirements and provide
information required by sections 1.2105
and 1.2112, and, where applicable,
section 1.2110, of the Commission’s
rules. In completing FCC Form 175, an
applicant must fully disclose
information regarding the real party- or
parties-in-interest in the applicant or
application and the ownership structure
of the applicant, including both direct
and indirect ownership interests of 10%
or more. Each applicant is responsible
for ensuring that information submitted

in its short-form application is complete
and accurate.

34. In certain circumstances, an
applicant may have previously filed an
FCC Form 602 ownership disclosure
information report or filed an auction
application for a previous auction in
which ownership information was
disclosed. The most current ownership
information contained in any FCC Form
602 or previous auction application on
file with the Commission that used the
same FCC Registration Number (FRN)
the applicant is using to submit its FCC
Form 175 will automatically be pre-
filled into certain ownership sections on
the applicant’s FCC Form 175, if such
information is in an electronic format
compatible with FCC Form 175.
Applicants are encouraged to submit an
FCC Form 602 ownership report or
update any ownership information on
file with the Commission in an FCC
Form 602 ownership report prior to
starting an application for Auction 105
to ensure that their most recent
ownership information is pre-filled into
their short-form applications. Each
applicant must carefully review any
ownership information automatically
entered into its FCC Form 175,
including any ownership attachments,
to confirm that all information supplied
on FCC Form 175 is complete and
accurate as of the application filing
deadline. Any information that needs to
be corrected or updated must be
changed directly in FCC Form 175.

E. Foreign Ownership Disclosure
Requirements

35. Section 310 of the
Communications Act requires the
Commission to review foreign
investment in radio station licenses and
imposes specific restrictions on who
may hold certain types of radio licenses.
Section 310 applies to applications for
initial radio licenses, applications for
assignments and transfers of control of
radio licenses, and spectrum leasing
arrangements under the Commission’s
secondary market rules. In completing
FCC Form 175, an applicant is required
to disclose information concerning
foreign ownership of the applicant. If an
applicant has foreign ownership
interests in excess of the applicable
limit or benchmark set forth in section
310(b), then it may seek to participate in
Auction 105 as long as it has filed a
petition for declaratory ruling with the
Commission prior to the FCC Form 175
filing deadline. An applicant must
certify in its FCC Form 175 that, as of
the deadline for filing its application to
participate in the auction, the applicant
either is in compliance with the foreign
ownership provisions of section 310 or

has filed a petition for declaratory ruling
requesting Commission approval to
exceed the applicable foreign ownership
limit or benchmark in section 310(b)
that is pending before, or has been
granted by, the Commission. Additional
information concerning foreign
ownership disclosure requirements is
provided in the FCC Form 175 Filing
Instructions.

F. Information Procedures During the
Auction Process

36. The Commission is limiting
information available in Auction 105 in
order to prevent the identification of
bidders placing particular bids until
after the bidding has closed. The
Commission will not make public until
after bidding has closed: (1) The license
areas that an applicant selects for
bidding in its short-form application, (2)
the amount of any upfront payment
made by or on behalf of an applicant, (3)
any applicant’s bidding eligibility, and
(4) any other bidding-related
information that might reveal the
identity of the bidder placing a bid.

37. Once the bidding begins in
Auction 105, under the limited
information procedures (sometimes also
referred to as anonymous bidding),
information to be made public after each
round of bidding will include for
licenses in each geographic area, the
supply, the aggregate demand, the price
at the end of the last completed round,
and the price for the next round. The
identities of bidders placing specific
bids and the net bid amounts (reflecting
bidding credits) will not be disclosed
until after the close of bidding.

38. Bidders will have access to
additional information related to their
own bidding and bidding eligibility
through the Commission’s bidding
system. For example, bidders will be
able to view their own level of
eligibility, both before and during the
auction.

39. After the close of bidding, bidders’
county selections, upfront payment
amounts, bidding eligibility, bids, and
other bidding-related actions will be
made publicly available.

40. The direct or indirect
communication to other applicants or
the public disclosure of non-public
information (e.g., reductions in
eligibility, identities of bidders) could
violate the Commission’s rule
prohibiting certain communications. To
the extent an applicant believes that
such a disclosure is required by law or
regulation, including regulations issued
by the U.S. Securities Exchange
Commission, the applicant should
consult with the Commission staff in the
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Auctions Division before making such
disclosure.

G. Prohibited Communications and
Compliance With Antitrust Laws

41. The rules prohibiting certain
communications set forth in section
1.2105(c) apply to each applicant that
files a short-form application (FCC Form
175) in Auction 105. Section
1.2105(c)(1) of the Commission’s rules
provides that, subject to specified
exceptions, after the short-form
application filing deadline, all
applicants are prohibited from
cooperating or collaborating with
respect to, communicating with or
disclosing, to each other or any
nationwide provider of communications
services that is not an applicant, or, if
the applicant is a nationwide provider,
any non-nationwide provider that is not
an applicant, in any manner the
substance of their own, or each other’s,
or any other applicants’ bids or bidding
strategies (including post-auction
market structure), or discussing or
negotiating settlement agreements, until
after the down payment deadline.

1. Entities Subject to Section 1.2105(c)

42. An applicant for purposes of this
rule includes all controlling interests in
the entity submitting the FCC Form 175
auction application, as well as all
holders of interests amounting to 10%
or more of the entity, and all officers
and directors of that entity. A party that
submits an application becomes an
applicant under the rule at the
application deadline, and that status
does not change based on later
developments. Thus, an auction
applicant that does not correct
deficiencies in its application, fails to
submit a timely and sufficient upfront
payment, or does not otherwise become
qualified, remains an “applicant” for
purposes of the rule and remains subject
to the prohibition on certain
communications until the Auction 105
down payment deadline.

43. The Commission considers AT&T,
Sprint, T-Mobile, and Verizon Wireless
to be nationwide providers for the
purposes of the prohibited
communications rule for Auction 105.

2. Prohibition Applies Until Down
Payment Deadline

44. Section 1.2105(c)’s prohibition of
certain communications begins at an
auction’s short-form application filing
deadline and ends at the auction’s down
payment deadline after the auction
closes, which will be announced in a
future public notice.

3. Scope of Prohibition of
Communications; Prohibition of Joint
Bidding Agreements

45. Section 1.2105(c) of the
Commission’s rules prohibits certain
communications between applicants for
an auction, regardless of whether the
applicants seek permits or licenses in
the same geographic area or market. The
rule also applies to communications by
applicants with non-applicant
nationwide providers of
communications services and by
nationwide applicants with non-
applicant non-nationwide providers.
The rule further prohibits joint bidding
arrangements, including arrangements
relating to the permits or licenses being
auctioned that address or communicate,
directly or indirectly, bidding at the
auction, bidding strategies, including
arrangements regarding price or the
specific permits or licenses on which to
bid, and any such arrangements relating
to the post-auction market structure.
The rule allows for limited exceptions
for communications within the scope of
any arrangement consistent with the
exclusion from the Commission’s rules
prohibiting joint bidding, provided such
arrangement is disclosed on the
applicant’s auction application.
Applicants may communicate pursuant
to any pre-existing agreements,
arrangements, or understandings that
are solely operational or that provide for
the transfer or assignment of licenses,
provided that such agreements,
arrangements, or understandings are
disclosed on their applications and do
not both relate to the licenses at auction
and address or communicate bids
(including amounts), bidding strategies,
or the particular permits or licenses on
which to bid or the post-auction market
structure.

46. The prohibition against
communicating in any manner includes
public disclosures as well as private
communications and indirect or
implicit communications.
Consequently, an applicant must take
care to determine whether its auction-
related communications may reach
another applicant. Applicants must
determine whether their
communications with other parties are
permissible under the rule once the
prohibition begins at the deadline for
submitting applications, even before the
public notice identifying applicants is
released.

47. Parties subject to section 1.2105(c)
should take special care in
circumstances where their officers,
directors, and employees may receive
information directly or indirectly
relating to any applicant’s bids or

bidding strategies. Such information
may be deemed to have been received
by the applicant under certain
circumstances. For example,
Commission staff have found that,
where an individual serves as an officer
and director for two or more applicants,
the bids and bidding strategies of one
applicant are presumed conveyed to the
other applicant through the shared
officer, which creates an apparent
violation of the rule.

48. Section 1.2105(c)(1) prohibits
applicants from communicating with
specified other parties only with respect
to their own, or each other’s, or any
other applicant’s bids or bidding
strategies. A communication conveying
bids or bidding strategies (including
post-auction market structure) must also
relate to the licenses being auctioned in
order to be covered by the prohibition.
Thus, the prohibition is limited in scope
and does not apply to all
communications between or among the
specified parties. The Commission
consistently has made clear that
application of the rule prohibiting
communications has never required
total suspension of essential ongoing
business. Entities subject to the
prohibition may negotiate agreements
during the prohibition period, provided
that the communications involved do
not relate to both: (1) The licenses being
auctioned and (2) bids or bidding
strategies or post-auction market
structure.

49. Business discussions and
negotiations that are unrelated to
bidding in Auction 105 and that do not
convey information about the bids or
bidding strategies, including the post-
auction market structure, of an
applicant are not prohibited by the rule.
Moreover, not all auction-related
information is covered by the
prohibition. For example,
communicating merely whether a party
has or has not applied to participate in
Auction 105 will not violate the rule. In
contrast, communicating how a party
will participate, including specific
geographic areas selected, specific bid
amounts, and/or whether or not the
party is placing bids, would convey bids
or bidding strategies and would be
prohibited.

50. Each applicant must remain
vigilant not to communicate, directly or
indirectly, information that affects, or
could affect, bids or bidding strategies.
Certain discussions might touch upon
subject matters that could convey price
or geographic information related to
bidding strategies. Such subject areas
include, but are not limited to,
management, sales, local marketing
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agreements, and other transactional
agreements.

51. Bids or bidding strategies may be
communicated outside of situations that
involve one party subject to the
prohibition communicating privately
and directly with another such party.
For example, the Commission has
warned that prohibited communications
concerning bids and bidding strategies
may include communications regarding
capital calls or requests for additional
funds in support of bids or bidding
strategies to the extent such
communications convey information
concerning the bids and bidding
strategies directly or indirectly.
Moreover, the Commission found a
violation of the rule against prohibited
communications when an applicant
used the Commission’s bidding system
to disclose its bidding strategy in a
manner that explicitly invited other
auction participants to cooperate and
collaborate in specific markets, and has
placed auction participants on notice
that the use of its bidding system to
disclose market information to
competitors will not be tolerated and
will subject bidders to sanctions.

52. When completing a short-form
application, each applicant should
avoid any statements or disclosures that
may violate section 1.2105(c). An
applicant should avoid including any
information in its short-form application
that might convey information regarding
its county selections, such as referring
to certain markets in describing
agreements, including any information
in application attachments that will be
publicly available that may otherwise
disclose the applicant’s county
selections, or using applicant names
that refer to licenses being offered.

53. Applicants also should be mindful
that communicating non-public
application or bidding information
publicly or privately to another
applicant may violate section 1.2105(c)
even though that information
subsequently may be made public
during later periods of the application
or bidding processes.

4. Communicating With Third Parties

54. Section 1.2105(c) does not
prohibit an applicant from
communicating bids or bidding
strategies to a third party, such as a
consultant or consulting firm, counsel,
or lender. The applicant should take
appropriate steps, however, to ensure
that any third party it employs for
advice pertaining to its bids or bidding
strategies does not become a conduit for
prohibited communications to other
specified parties, as that would violate
the rule. For example, an applicant

might require a third party, such as a
lender, to sign a non-disclosure
agreement before the applicant
communicates any information
regarding bids or bidding strategy to the
third party. Within third-party firms,
separate individual employees, such as
attorneys or auction consultants, may
advise individual applicants on bids or
bidding strategies, as long as such firms
implement firewalls and other
compliance procedures that prevent
such individuals from communicating
the bids or bidding strategies of one
applicant to other individuals
representing separate applicants.
Although firewalls and/or other
procedures should be used, their
existence is not an absolute defense to
liability if a violation of the rule has
occurred.

55. In the case of an individual, the
objective precautionary measure of a
firewall is not available. An individual
that is privy to bids or bidding
information of more than one applicant
presents a greater risk of becoming a
conduit for a prohibited
communication. Whether a prohibited
communication has taken place in a
given case will depend on all the facts
pertaining to the case, including who
possessed what information, what
information was conveyed to whom,
and the course of bidding in the auction.

56. Potential applicants may discuss
the short-form application or bids for
specific licenses or license areas with
the counsel, consultant, or expert of
their choice before the short-form
application deadline. The same third-
party individual could continue to give
advice after the short-form deadline
regarding the application, provided that
no information pertaining to bids or
bidding strategies, including counties
selected on the short-form application,
is conveyed to that individual. To the
extent potential applicants can develop
bidding instructions prior to the short-
form deadline that a third party could
implement without changes during
bidding, the third party could follow
such instructions for multiple
applicants provided that those
applicants do not communicate with the
third party during the prohibition
period.

57. Applicants also should use
caution in their dealings with other
parties, such as members of the press,
financial analysts, or others who might
become conduits for the communication
of prohibited bidding information. For
example, even though communicating
that it has applied to participate in the
auction will not violate the rule, an
applicant’s statement to the press that it
intends to stop bidding in an auction

could give rise to a finding of a section
1.2105 violation. Similarly, an
applicant’s public statement of intent
not to place bids during bidding in
Auction 105 could also violate the rule.

5. Section 1.2105(c) Certifications

58. By electronically submitting its
FCC Form 175 auction application, each
applicant certifies its compliance with
section 1.2105(c) of the rules. If an
applicant has a non-controlling interest
with respect to more than one
application, the applicant must certify
that it has established internal control
procedures to preclude any person
acting on behalf of the applicant from
possessing information about the bids or
bidding strategies of more than one
applicant or communicating such
information with respect to either
applicant to another person acting on
behalf of and possessing such
information regarding another
applicant. However, the mere filing of a
certifying statement as part of an
application will not outweigh specific
evidence that a prohibited
communication has occurred, nor will it
preclude the initiation of an
investigation when warranted. Any
applicant found to have violated these
communication prohibitions may be
subject to sanctions.

6. Duty To Report Prohibited
Communications

59. Section 1.2105(c)(4) requires that
any applicant that makes or receives a
communication that appears to violate
section 1.2105(c) must report such
communication in writing to the
Commission immediately, and in no
case later than five business days after
the communication occurs. Each
applicant’s obligation to report any such
communication continues beyond the
five-day period after the communication
is made, even if the report is not made
within the five-day period.

7. Procedures for Reporting Prohibited
Communications

60. A party reporting any information
or communication pursuant to sections
1.65, 1.2105(a)(2), or 1.2105(c)(4) must
take care to ensure that any report of a
prohibited communication does not
itself give rise to a violation of section
1.2105(c). For example, a party’s report
of a prohibited communication could
violate the rule by communicating
prohibited information to other parties
specified under the rule through the use
of Commission filing procedures that
allow such materials to be made
available for public inspection.

61. Parties must file only a single
report concerning a prohibited
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communication and must file that report
with the Commission personnel
expressly charged with administering
the Commission’s auctions. This rule is
designed to minimize the risk of
inadvertent dissemination of
information in such reports. Any reports
required by section 1.2105(c) must be
filed consistent with the instructions set
forth in the Auction 105 Procedures
Public Notice. Such reports must be
filed with the Chief of the Auctions
Division, Office of Economics and
Analytics, by the most expeditious
means available. Any such report
should be submitted by email to the
Auctions Division Chief and sent to
auction105@fcc.gov. If you choose to
submit a report in hard copy, contact
Auctions Division staff at auction105@
fec.gov or (202) 418-0660 for guidance.

62. A party seeking to report such a
prohibited communication should
consider submitting its report with a
request that the report or portions of the
submission be withheld from public
inspection by following the procedures
specified in section 0.459 of the
Commission’s rules. Filers requesting
confidential treatment of documents
must be sure that the cover page of the
filing prominently displays that the
documents seek confidential treatment.
For example, a filing might include a
cover page stamped with ‘“Request for
Confidential Treatment Attached” or
“Not for Public Inspection.” Any such
request must cover all the material to
which the request applies. Such parties
are encouraged coordinate with the
Auctions Division staff about the
procedures for submitting such reports.

8. Winning Bidders Must Disclose
Terms of Agreements

63. Each applicant that is a winning
bidder will be required to provide as
part of its long-form application any
agreement or arrangement it has entered
into and a summary of the specific
terms, conditions, and parties involved
in any agreement it has entered into.
Such agreements must have been
entered into prior to the filing of short-
form applications. This applies to any
bidding consortia, joint venture,
partnership, or agreement,
understanding, or other arrangement
entered into relating to the competitive
bidding process, including any
agreement relating to the post-auction
market structure. Failure to comply with
the Commission’s rules can result in
enforcement action.

9. Additional Information Concerning
Prohibition of Certain Communications
in Commission Auctions

64. A summary listing of documents
issued by the Commission and the
Bureau/OEA addressing the application
of section 1.2105(c) is available on the
Commission’s auction web page at
www.fcc.gov/summary-listing-
documents-addressing-application-rule-
prohibiting-certain-communications.

10. Antitrust Laws

65. Applicants remain subject to the
antitrust laws. Compliance with the
disclosure requirements of section
1.2105(c)(4) will not insulate a party
from enforcement of the antitrust laws.
For instance, a violation of the antitrust
laws could arise out of actions taking
place well before any party submits a
short-form application. The Commission
has cited a number of examples of
potentially anticompetitive actions that
would be prohibited under antitrust
laws: For example, actual or potential
competitors may not agree to divide
territories in order to minimize
competition, regardless of whether they
split a market in which they both do
business, or whether they merely
reserve one market for one and another
market for the other.

66. To the extent the Commission
becomes aware of specific allegations
that suggest that violations of the federal
antitrust laws may have occurred, the
Commission may refer such allegations
to the United States Department of
Justice for investigation. If an applicant
is found to have violated the antitrust
laws or the Commission’s rules in
connection with its participation in the
competitive bidding process, it may be
subject to a forfeiture and may be
prohibited from participating further in
Auction 105 and in future auctions,
among other sanctions.

H. Provisions for Small Businesses and
Rural Service Providers

67. In Auction 105, bidding credits
will be available to applicants
demonstrating eligibility for a small
business or a rural service provider
bidding credit and subsequently
winning license(s). A bidding credit
represents an amount by which a
bidder’s winning bid will be
discounted. These bidding credits will
not be cumulative—an applicant is
permitted to claim either a small
business bidding credit or a rural
service provider bidding credit, but not
both. Each applicant must also certify
that it is eligible for the claimed bidding
credit in its FCC Form 175. Each
applicant should review carefully the

Commission’s decisions regarding the
designated entity provisions as well as
the part 1 rules.

68. Applicants applying for
designated entity bidding credits should
take due account of the requirements of
the Commission’s rules and
implementing orders regarding de jure
and de facto control of such applicants.
These rules include a prohibition,
which applies to all applicants (whether
they seek bidding credits or not), against
changes in ownership of the applicant
that would constitute an assignment or
transfer of control. Applicants should
not expect to receive any opportunities
to revise their ownership structure after
the filing of their short- and long-form
applications, including making
revisions to their agreements or other
arrangements with interest holders,
lenders, or others in order to address
potential concerns relating to
compliance with the designated entity
bidding credit requirements.

1. Small Business Bidding Credit

69. For Auction 105, bidding credits
will be available to eligible small
businesses and consortia thereof. Under
the service rules applicable to the PALs
to be offered in Auction 105, the level
of bidding credit available is determined
as follows: A bidder with attributed
average annual gross revenues that do
not exceed $55 million for the preceding
three years is eligible to receive a 15%
discount on its winning bid; a bidder
with attributed average annual gross
revenues that do not exceed $20 million
for the preceding three years is eligible
to receive a 25% discount on its
winning bid.

70. Small business bidding credits are
not cumulative; an eligible applicant
may receive either the 15% or the 25%
bidding credit on its winning bid, but
not both. The Commission’s unjust
enrichment provisions also apply to a
winning bidder that uses a bidding
credit and subsequently seeks to assign
or transfer control of its license within
a certain period to an entity not
qualifying for at least the same level of
small business bidding credit. Thus, for
example, the Commission’s unjust
enrichment provisions would not apply
to a winning bidder that uses the 15%
small business bidding credit and seeks
to transfer control of its license to an
entity that qualifies for either the 15%
small business bidding credit or the
rural service provider bidding credit.
The provisions would apply, however,
if that same winning bidder uses the
25% small business bidding credit,
unless the proposed transferee also
qualifies for the 25% small business

bidding credit.
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71. Each applicant claiming a small
business bidding credit must disclose
the gross revenues for the preceding
three years for each of the following: (1)
The applicant, (2) its affiliates, (3) its
controlling interests, and (4) the
affiliates of its controlling interests. The
applicant must also submit an
attachment that lists all parties with
which the applicant has entered into
any spectrum use agreements or
arrangements for any licenses that may
be won by the applicant in Auction 105.
In addition, to the extent that an
applicant has an agreement with any
disclosable interest holder for the use of
more than 25% of the spectrum capacity
of any license that may be won in
Auction 105, the identity and the
attributable gross revenues of any such
disclosable interest holder must be
disclosed. This attribution rule will be
applied on a license-by-license basis. As
a result, an applicant may be eligible for
a bidding credit on some, but not all, of
the licenses for which it is bidding in
Auction 105. If an applicant is applying
as a consortium of small businesses,
then the disclosures described in this
paragraph must be provided for each
consortium member.

2. Rural Service Provider Bidding Credit

72. An eligible applicant may request
a 15% discount on its winning bid using
a rural service provider bidding credit,
subject to the cap discussed below. To
be eligible for a rural service provider
bidding credit, an applicant must: (1) Be
a service provider that is in the business
of providing commercial
communications services and, together
with its controlling interests, affiliates,
and the affiliates of its controlling
interests, has fewer than 250,000
combined wireless, wireline,
broadband, and cable subscribers; and
(2) serve predominantly rural areas,
defined as counties with a population
density of 100 or fewer persons per
square mile. An applicant seeking a
rural service provider bidding credit
must provide the number of subscribers
served as of the short-form application
deadline. An applicant may count any
subscriber as a single subscriber even if
that subscriber receives more than one
service. For instance, a subscriber
receiving both wireline and telephone
service and broadband would be
counted as a single subscriber.

73. Each applicant seeking a rural
service provider bidding credit must
disclose the number of its subscribers,
along with the number of subscribers of
its affiliates, controlling interests, and
the affiliates of its controlling interests.
The applicant must also submit an
attachment that lists all parties with

which the applicant has entered into
any spectrum use agreements or
arrangements for any licenses that may
be won by the applicant in Auction 105.
To the extent that an applicant has an
agreement with any disclosable interest
holder for the use of more than 25% of
the spectrum capacity of any license
that may be won in Auction 105, the
identity and the attributable subscribers
of any such disclosable interest holder
must be disclosed. Eligible rural service
providers may form a consortium. If an
applicant is applying as a consortium of
rural service providers, then the
disclosures described in this paragraph,
including the certification, must be
provided for each consortium member.

3. Caps on Bidding Credits

74. Eligible applicants claiming either
a small business or rural service
provider bidding credit will be subject
to certain caps on the total amount of
bidding credit discounts that any
eligible applicant may receive. The
Commission adopted a $25 million cap
on the total amount of bidding credit
discounts that may be awarded to an
eligible small business, and a $10
million cap on the total amount of
bidding credit discounts that may be
awarded to an eligible rural service
provider in Auction 105. No winning
designated entity bidder will receive
more than $10 million in bidding credit
discounts in total for licenses won in
counties located within any Partial
Economic Area (PEA) with a population
of 500,000 or less. To the extent an
applicant seeking a small business
bidding credit does not claim the full
$10 million in bidding credits in those
smaller markets, it may apply the
remaining balance to its winning bids
on licenses in larger markets, up to the
aggregate $25 million cap.

4. Attributable Interests
a. Controlling Interests and Affiliates

75. An applicant’s eligibility for
designated entity benefits is determined
by attributing the gross revenues (for
those seeking small business benefits) or
subscribers (for those seeking rural
service provider benefits) of the
applicant, its affiliates, its controlling
interests, and the affiliates of its
controlling interests. Controlling
interests of an applicant include
individuals and entities with either de
facto or de jure control of the applicant.
Typically, ownership of greater than
50% of an entity’s voting stock
evidences de jure control. De facto
control is determined on a case-by-case
basis based on the totality of the
circumstances. The following are some

common indicia of de facto control: The
entity constitutes or appoints more than
50% of the board of directors or
management committee; the entity has
authority to appoint, promote, demote,
and fire senior executives that control
the day-to-day activities of the licensee;
and the entity plays an integral role in
management decisions.

76. Applicants should refer to section
1.2110(c)(2) of the Commission’s rules
and the FCC Form 175 Instructions to
understand how certain interests are
calculated in determining control for
purposes of attributing gross revenues.
For example, officers and directors of an
applicant are considered to have a
controlling interest in the applicant.

77. Affiliates of an applicant or
controlling interest include an
individual or entity that: (1) Directly or
indirectly controls or has the power to
control the applicant, (2) is directly or
indirectly controlled by the applicant,
(3) is directly or indirectly controlled by
a third party that also controls or has the
power to control the applicant, or (4)
has an “identity of interest” with the
applicant. The Commission’s definition
of an affiliate of the applicant
encompasses both controlling interests
of the applicant and affiliates of
controlling interests of the applicant.

78. An applicant seeking a small
business bidding credit must
demonstrate its eligibility for the
bidding credit by: (1) Meeting the
applicable small business size standard,
based on the controlling interest and
affiliation rules, and (2) retaining
control, on a license-by-license basis,
over the spectrum associated with the
licenses for which it seeks small
business benefits. Control and affiliation
may arise through, among other things,
ownership interests, voting interests,
management and other operating
agreements, or the terms of any other
types of agreements—including
spectrum lease agreements—that
independently or together create a
controlling, or potentially controlling,
interest in the applicant’s or licensee’s
business as a whole. Except under the
limited provisions provided for
spectrum manager lessors, the
Commission’s decision to discontinue
its policy requiring designated entity
licensees to operate as primarily
facilities-based providers of service
directly to the public does not alter the
rules that require the Commission to
consider whether any particular use
agreement may confer control of or
create affiliation with the applicant.
Once an applicant demonstrates
eligibility as a small business under the
first prong, it must also be eligible for
benefits on a license-by-license basis
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under the second prong. As part of
making the FCC Form 175 certification
that it is qualified as a designated entity
under section 1.2110, an applicant is
certifying that it does not have any
spectrum use or other agreements that
would confer either de jure or de facto
control of any license it seeks to acquire
with bidding credits. For instance, if an
applicant has a spectrum use agreement
on a particular license that calls into
question whether, under the
Commission’s affiliation rules, the
user’s revenues should be attributed to
the applicant for that particular license,
rather than for its overall business
operations, the applicant could be
ineligible to acquire or retain benefits
with respect to that particular license.

79. If an applicant executes a
spectrum use agreement that does not
comply with the Commission’s relevant
standard of de facto control, then it will
be subject to unjust enrichment
obligations for the benefits associated
with that particular license, as well as
the penalties associated with any
violation of section 310(d) of the
Communications Act and related
regulations, which require Commission
approval of transfers of control.
Although in this scenario the applicant
may not be eligible for a bidding credit
and may be subject to the Commission’s
unjust enrichment rules, the applicant
need not be eligible for small business
benefits on each of the spectrum
licenses it holds in order to demonstrate
its overall eligibility for such benefits. If
that spectrum use agreement (either
alone or in combination with the
designated entity controlling interest
and attribution rules) goes so far as to
confer control of the applicant’s overall
business, then the gross revenues of the
additional interest holders will be
attributed to the applicant, which could
render the applicant ineligible for all
current and future small business
benefits on all licenses. The
Commission applies the same de facto
control standard to designated entity
spectrum manager lessors that is
applied to non-designated entity
spectrum manager lessors.

b. Limitation on Spectrum Use

80. The Commission’s rules, the gross
revenues (or the subscribers, in the case
of a rural service provider) of an
applicant’s disclosable interest holder
are attributable to the applicant, on a
license-by-license basis, if the
disclosable interest holder has an
agreement with the applicant to use, in
any manner, more than 25% of the
spectrum capacity of any license won by
the applicant and acquired with a
bidding credit during the five-year

unjust enrichment period for the
applicable license. A disclosable
interest holder of an applicant seeking
designated entity benefits is defined as
any individual or entity holding a 10%
or greater interest of any kind in the
applicant, including but not limited to,
a 10% or greater interest in any class of
stock, warrants, options, or debt
securities in the applicant or licensee.
Any applicant seeking a bidding credit
for licenses won in Auction 105 will be
subject to this attribution rule and must
make the requisite disclosures.

81. Certain disclosable interest
holders may be excluded from this
attribution rule. An applicant claiming
the rural service provider bidding credit
may have spectrum license use
agreements with a disclosable interest
holder, without having to attribute the
disclosable interest holder’s subscribers,
so long as the disclosable interest holder
is independently eligible for a rural
service provider credit and the use
agreement is otherwise permissible
under the Commission’s existing rules.
If applicable, the applicant must attach
to its FCC Form 175 any additional
information as may be required to
indicate any license (or license area)
that may be subject to this attribution
rule or to demonstrate its eligibility for
the exception from this attribution rule.
The Commission intends to withhold
from public disclosure all information
contained in any such attachments until
after the close of Auction 105.

c. Exceptions From Attribution Rules for
Small Businesses and Rural Service
Providers

82. Applicants claiming designated
entity benefits may be eligible for
certain exceptions from the
Commission’s attribution rules. For
example, in calculating an applicant’s
gross revenues under the controlling
interest standard, the Commission will
not attribute to the applicant the
personal net worth, including personal
income, of its officers and directors. To
the extent that the officers and directors
of the applicant are controlling interest
holders of other entities, the gross
revenues of those entities will be
attributed to the applicant. Moreover, if
an officer or director operates a separate
business, the gross revenues derived
from that separate business would be
attributed to the applicant, although any
personal income from such separate
business would not be attributed. The
Commission has also exempted from
attribution to the applicant the gross
revenues of the affiliates of a rural
telephone cooperative’s officers and
directors, if certain conditions specified
in section 1.2110(b)(4)(iii) of the

Commission’s rules are met. An
applicant claiming this exemption must
provide, in an attachment, an
affirmative statement that the applicant,
affiliate and/or controlling interest is an
eligible rural telephone cooperative
within the meaning of section
1.2110(b)(4)(iii), and the applicant must
supply any additional information as
may be required to demonstrate
eligibility for the exemption from the
attribution rule.

83. An applicant claiming a rural
service provider bidding credit may be
eligible for an exception from the
Commission’s attribution rules as an
existing rural partnership. To qualify for
this exception, an applicant must be a
rural partnership providing service as of
July 16, 2015, and each member of the
rural partnership must individually
have fewer than 250,000 combined
wireless, wireline, broadband, and cable
subscribers. The Commission will
evaluate eligibility for an existing rural
wireless partnership on the same basis
as it would for an applicant applying for
a bidding credit as a consortium of rural
service providers. A partnership that
includes a nationwide provider as a
member will not be eligible for the
benefit. Members of such partnerships
that fall under this exception may also
apply as individual applicants or
members of a consortium (to the extent
that it is otherwise permissible to do so
under the Commission’s rules) and seek
eligibility for a rural service provider
bidding credit.

84. A consortium of small businesses
or rural service providers may seek an
exception from the Commission’s
attribution rules. A consortium of small
businesses or rural service providers is
a conglomerate organization composed
of two or more entities, each of which
individually satisfies the definition of
small business or rural service provider.
A consortium must provide additional
information for each member
demonstrating each member’s eligibility
for the claimed bidding credit in order
to show that the applicant satisfies the
eligibility criteria for the bidding credit.
The gross revenue or subscriber
information of each consortium member
will not be aggregated for purposes of
determining the consortium’s eligibility
for the claimed bidding credit. This
information must be provided to ensure
that each consortium member qualifies
for the bidding credit sought by the
consortium.

L Provisions Regarding Former and
Current Defaulters

85. Each applicant must make
certifications regarding whether it is a
current or former defaulter or
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delinquent. A current defaulter or
delinquent is not eligible to participate
in Auction 105, but a former defaulter
or delinquent may participate so long as
it is otherwise qualified and makes an
upfront payment that is 50% more than
would otherwise be necessary. An
applicant is considered a current
defaulter or a current delinquent when
it, any of its affiliates, any of its
controlling interests, or any of the
affiliates of its controlling interests, is in
default on any payment for any
Commission construction permit or
license (including a down payment) or
is delinquent on any non-tax debt owed
to any Federal agency as of the filing
deadline for auction applications. Non-
tax debt owed to any Federal agency
includes, within the meaning of the
rule, all amounts owed under Federal
programs, including contributions to the
Universal Service Fund,
Telecommunications Relay Services
Fund, and the North American
Numbering Plan Administration,
notwithstanding that the administrator
of any such fund may not be considered
a Federal “agency” under the Debt
Collection Improvement Act of 1996.
For example, an applicant with a past
due USF contribution as of the auction
application filing deadline would be
disqualified from participating in
Auction 105 under the Commission’s
rules. If the applicant cures the overdue
debt prior to the auction application
filing deadline (and such debt does not
fall within one of the exclusions
described in section 1.2105(a)(2)(xii)), it
may be eligible to participate in Auction
105 as a former defaulter. Each
applicant must certify under penalty of
perjury on its FCC Form 175 that it, its
affiliates, its controlling interests, and
the affiliates of its controlling interests
are not in default on any payment for a
Commission construction permit or
license (including down payments) and
that it is not delinquent on any non-tax
debt owed to any Federal agency.
Additionally, an applicant must certify
under penalty of perjury whether it
(along with its controlling interests) has
ever been in default on any payment for
a Commission construction permit or
license (including down payments) or
has ever been delinquent on any non-tax
debt owed to any Federal agency,
subject to the exclusions. The term
“controlling interest” is defined in
section 1.2105(a)(4)(i) of the
Commission rules.

86. An applicant is considered a
former defaulter or a former delinquent
when, as of the FCC Form 175 deadline,
the applicant or any of its controlling
interests has defaulted on any

Commission construction permit or
license or has been delinquent on any
non-tax debt owed to any Federal
agency, but has since remedied all such
defaults and cured all of the outstanding
non-tax delinquencies. The applicant
may exclude from consideration any
cured default on a Commission
construction permit or license or cured
delinquency on a non-tax debt owed to
a Federal agency for which any of the
following criteria are met: (1) The notice
of the final payment deadline or
delinquency was received more than
seven years before the FCC Form 175
filing deadline, (2) the default or
delinquency amounted to less than
$100,000, (3) the default or delinquency
was paid within two quarters (i.e., six
months) after receiving the notice of the
final payment deadline or delinquency,
or (4) the default or delinquency was the
subject of a legal or arbitration
proceeding and was cured upon
resolution of the proceeding. Notice to
a debtor may include notice of a final
payment deadline or notice of
delinquency and may be express or
implied depending on the origin of any
Federal non-tax debt giving rise to a
default or delinquency. The date of
receipt of the notice of a final default
deadline or delinquency by the
intended party or debtor will be used for
purposes of verifying receipt of notice.
A debt will not be deemed to be in
default or delinquent until after the
expiration of a final payment deadline.
To the extent that the rules providing
for payment of a specific federal debt
permit payment after an original
payment deadline accompanied by late
fee(s), such debts would not be in
default or delinquent for purposes of
applying the former defaulter rules until
after the late payment deadline. Any
winning bidder that fails to timely pay
its post-auction down payment or the
balance of its final winning bid
amount(s) or is disqualified for any
reason after the close of an auction will
be in default and subject to a default
payment. Commission staff provide
individual notice of the amount of such
a default payment as well as procedures
and information required by the Debt
Collection Improvement Act of 1996,
including the payment due date and any
charges, interest, and/or penalties that
accrue in the event of delinquency.
Such notice provided by Commission
staff assessing a default payment arising
out of a default on a winning bid,
constitutes notice of the final payment
deadline with respect to a default on a
Commission license.

87. Applicants are encouraged to
review previous guidance on default

and delinquency disclosure
requirements in the context of the
auction short-form application process.
Parties are also encouraged to consult
with Auctions Division staff if they have
any questions about default and
delinquency disclosure requirements.

88. The Commission considers
outstanding debts owed to the United
States Government, in any amount, to be
a serious matter. The Commission has
previously adopted rules, including a
provision referred to as the “red light
rule” that implement its obligations
under the Debt Collection Improvement
Act of 1996, which governs the
collection of debts owed to the United
States. Under the red light rule,
applications and other requests for
benefits filed by parties that have
outstanding debts owed to the
Commission will not be processed. The
Commission’s adoption of the red light
rule does not alter the applicability of
any of its competitive bidding rules,
including the provisions and
certifications of sections 1.2105 and
1.2106, with regard to current and
former defaults or delinquencies.

89. The Commission’s Red Light
Display System, which provides
information regarding debts currently
owed to the Commission, may not be
determinative of an auction applicant’s
ability to comply with the default and
delinquency disclosure requirements of
section 1.2105. Thus, while the red light
rule ultimately may prevent the
processing of long-form applications by
auction winners, an auction applicant’s
lack of current red light status is not
necessarily determinative of its
eligibility to participate in an auction
(or whether it may be subject to an
increased upfront payment obligation).
A prospective applicant in Auction 105
should note that any long-form
applications filed after the close of
bidding will be reviewed for compliance
with the Commission’s red light rule,
and such review may result in the
dismissal of a winning bidder’s long-
form application. Applicants that have
their long-form applications dismissed
will be deemed to have defaulted and
will be subject to default payments
under sections 1.2104(g) and 1.2109(c)
of the Commission’s rules. Each
applicant should carefully review all
records and other available Federal
agency databases and information
sources to determine whether the
applicant, or any of its affiliates, or any
of its controlling interests, or any of the
affiliates of its controlling interests,
owes or was ever delinquent in the
payment of non-tax debt owed to any
Federal agency. To access the
Commission’s Red Light Displa