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Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.) (PRA) requires
that a Federal agency consider the
impact of paperwork and other
information collection burdens imposed
on the public and obtain approval from
OMB for each collection of information
it conducts, sponsors, or requires
through regulations. Notwithstanding
any other provision of law, no person is
required to respond to, nor shall any
person be subject to a penalty for failure
to comply with a collection of
information subject to the PRA unless
that collection displays a currently valid
OMB Control Number. This final rule
does not require the collection of any
information.

List of Subjects in 15 CFR Part 315

Canada, Customs duties and
inspection, Imports, Motor vehicles.

Dated: July 22, 2019.
Bart Meroney,

Senior Advisor to the Deputy Assistant
Secretary for Manufacturing, International
Trade Administration, U.S. Department of
Commerce.

PART 315—[REMOVED AND
RESERVED]

m For the reasons set out in the
preamble, and under the authority of 5
U.S.C. 301, we remove and reserve part
315 of title 15 of the Code of Federal
Regulations.

[FR Doc. 2019-16699 Filed 8-5-19; 8:45 am]
BILLING CODE 3510-GT-P

DEPARTMENT OF COMMERCE

National Oceanic Atmospheric
Administration

15 CFR Part 923
[Docket No. 080416573—8999-03]
RIN 0648-AW74

Coastal Zone Management Act
Program Change Procedures

AGENCY: Office for Coastal Management,
National Ocean Service, National
Oceanic Atmospheric Administration
(NOAA), Department of Commerce
(Commerce).

ACTION: Final rule.

SUMMARY: The National Oceanic and
Atmospheric Administration (NOAA) is
providing states and NOAA with a more
efficient process for making changes to
state coastal management programs
(“management programs”). The final
rule revises the Coastal Zone

Management Act (CZMA) program
change regulations and alleviates the
need for previous associated guidance
(Program Change Guidance (July 1996)
and Addendum (November 2013)); the
1996 Guidance and 2013 Addendum no
longer apply. Under the CZMA, a
coastal state may not implement any
amendment, modification, or other
change as part of its approved
management program unless the
amendment, modification, or other
change is approved by the Secretary of
Commerce under the regulations. Once
NOAA approves the incorporation of a
change into a management program, any
new or amended management program
enforceable policies are applied to
Federal actions through the CZMA
Federal consistency provision. The final
rule addresses the objectives raised in
NOAA’s May 2008 Advance Notice of
Proposed Rulemaking (ANPR) and
November 2016 Proposed Rule. These
objectives include: Provide a more
efficient process for states and NOAA to
make changes to state management
programs; remove unnecessary
requirements in the current regulations;
establish program change
documentation that all states would
adhere to; continue to ensure that
Federal agencies and the public have an
opportunity to comment to NOAA on a
state’s proposed change to its
management program; and comply with
the requirements of the CZMA and other
applicable Federal law. The final rule
also addresses comments submitted on
the proposed rule.

DATES: Effective: September 5, 2019.
FOR FURTHER INFORMATION CONTACT: Mr.
Kerry Kehoe, Federal Consistency
Specialist, Office for Coastal
Management, NOAA, at 240-533—0782
or kerry.kehoe@noaa.gov.
SUPPLEMENTARY INFORMATION:

I. Background

Unless otherwise specified, the term
“NOAA” refers to the Office for Coastal
Management, within NOAA’s National
Ocean Service. The Office for Coastal
Management formed in 2014 through
the merger of the former Office of Ocean
and Coastal Resource Management and
the Coastal Services Center.

The CZMA (16 U.S.C. 1451-1466) was
enacted on October 27, 1972, to
encourage coastal states, Great Lake
states, and United States territories and
commonwealths (collectively referred to
as ‘‘coastal states’ or ‘“‘states”) to be
proactive in managing the uses and
resources of the coastal zone for their
benefit and the benefit of the Nation.
The CZMA recognizes a national
interest in the uses and resources of the

coastal zone and in the importance of
balancing the competing uses of coastal
resources. The CZMA established the
National Coastal Zone Management
Program, a voluntary program for states.
If a state decides to participate in the
program, it must develop and
implement a comprehensive
management program pursuant to
Federal requirements. See CZMA
§306(d) (16 U.S.C. 1455(d)); 15 CFR part
923. Of the thirty-five coastal states that
are eligible to participate in the National
Coastal Zone Management Program,
thirty-four have federally-approved
management programs. Alaska is
currently not participating in the
program.

An important component of the
National Coastal Zone Management
Program is that state management
programs are developed with the full
participation of state and local agencies,
industry, the public, other interested
groups and Federal agencies. See e.g., 16
U.S.C. 1451(i) and (m), 1452(2)(H) and
(I), 1452(4) and (5), 1455(d)(1) and
(3)(B), and 1456. The comprehensive
state management programs must
address the following areas pursuant to
15 CFR part 923:

1. Uses Subject to Management
(Subpart B);

2. Special Management Areas
(Subpart C);

3. Boundaries (Subpart D);

4. Authorities and Organization
(Subpart E); and

5. Coordination, Public Involvement
and National Interest (Subpart F).

NOAA approval is required for the
establishment of a state management
program. Once approved, changes to
one or more of the program management
areas listed above, including new or
revised enforceable policies, must be
submitted to NOAA for approval
through the program change process.

Program changes are important for
several reasons: The CZMA requires
states to submit changes to their
programs to NOAA for review and
approval (16 U.S.C. 1455(e)); state
programs are not static—laws and issues
change, requiring continual operation of
the CZMA state-Federal partnership;
and the CZMA ‘“‘Federal consistency”
provisions require that Federal actions
that have reasonably foreseeable coastal
effects be consistent with the
enforceable policies of federally-
approved management programs. The
state-Federal partnership is a
cornerstone of the CZMA. The primacy
of state decisions under the CZMA and
compliance with the CZMA Federal
consistency provision is balanced with
adequate consideration of the national
interest in CZMA objectives; the
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opportunity for Federal agency input
into the content of state management
programs; NOAA evaluation of
management programs; and NOAA
review and approval of changes to
management programs.

In establishing and maintaining their
federally-approved management
programs, states must consider national
interest objectives of the CZMA in
addition to state and local interests.
These national interest objectives are
contained in CZMA §§ 302 and 303 (16
U.S.C. 1451 and 1452). NOAA must also
evaluate whether a state program change
would meet these national interest
objectives. As part of NOAA’s national
interest evaluation, by statute and
regulations NOAA also determines
whether a state’s management program
if changed would continue to give
“‘priority consideration to coastal-
dependent uses and orderly processes
for siting major facilities related to
national defense, energy, fisheries,
recreation, and ports and
transportation.” 16 U.S.C. 1452(2)(D).
Further, states, in developing and
implementing their management
programs, must provide for adequate
consideration of the national interest
involved in planning for, and managing
the coastal zone, including the siting of
facilities such as energy facilities which
are of greater than local significance. In
the case of energy facilities, the
Secretary shall find that the State has
given consideration to any applicable
national or interstate energy plan or
program. (16 U.S.C. 1455(d)(8), see 15
CFR 923.52 (Consideration of the
national interest in facilities)). These
CZMA national interest requirements
for the development and
implementation of state management
programs are further described in
NOAA’s CZMA regulations. See 15 CFR
923.52.

Some of the important issues NOAA
must consider when evaluating program
changes include whether the change
would: (1) Conflict with CZMA national
interest objectives; (2) attempt to
regulate Federal agencies, lands or
waters, or areas outside state
jurisdiction; (3) be preempted by
Federal law; (4) discriminate against
particular coastal users or Federal
agencies; (5) include policies that are
enforceable under state law; and (6)
raise issues under the National
Environmental Policy Act (NEPA),
Endangered Species Act (ESA), Marine
Mammal Protection Act (MMPA),
National Historic Preservation Act
(NHPA), or Magnuson Stevens Fisheries
Conservation and Management Act
(MSFCMA).

NOAA review and approval of
program changes is also important
because the CZMA provides for Federal
agency and public participation in the
content of a state’s management
program. NOAA can only approve
management programs and changes to
management programs after Federal
agencies and the public have an
opportunity to comment on the content
of the program change. Within the
context of the CZMA Federal
consistency provisions, an enforceable
policy is a state policy that has been
incorporated into a state’s federally-
approved management program, is
legally binding under state law (e.g.,
through constitutional provisions, laws,
regulations, land use plans, ordinances,
or judicial or administrative decisions),
and by which a state exerts control over
private and public coastal uses and
resources. See 16 U.S.C. 1453(6a) and 15
CFR 930.11(h) (enforceable policy). This
means that enforceable policies must be
given legal effect by state law and
cannot apply to Federal lands, Federal
waters, Federal agencies or other areas
or entities outside a state’s jurisdiction,
unless authorized by Federal law. Also,
the CZMA section 307 Federal
consistency provision requires that state
enforceable policies are the standards
that apply to Federal agency activities,
Federal license or permit activities,
outer continental shelf plans and
Federal financial assistance activities.
(16 U.S.C. 1456; see also 15 CFR
930.11(h)). Therefore, Federal agencies
and the public must have an
opportunity to review proposed
substantive changes to a state’s
enforceable policies.

Program changes are also important
because the CZMA Federal consistency
provision applies only if the Federal
action has reasonably foreseeable
coastal effects and a state has applicable
policies approved by NOAA that are
legally enforceable under state law. It is
therefore important for states to submit
to NOAA for approval timely updates to
state management program enforceable
policies.

II. Need for Revised Program Change
Regulations

The previous program change
regulations, 15 CFR part 923, subpart H,
were in place since the late 1970s. The
CZMA was revised in 1990, in part, to
place greater emphasis on state
management program enforceable
policies. This has led to an increase in
the number of program changes
submitted to NOAA and the workload
for state and Federal staff. States and
NOAA have, therefore, recognized the
need to clarify the program change

procedures and to provide a more
administratively efficient submission
and review process. In 1996, NOAA
made minor revisions to the regulations
and also issued program change
guidance that further described program
change requirements. In 2013, NOAA
issued an addendum to the 1996
program change guidance for added
clarification. Over the years, states and
NOAA have, at times, found the
regulations difficult to interpret. For
example, there has been confusion
about determining: When a program
change is “routine” versus an
“amendment;” when a program change
is “substantial;”” what level of state
analysis is required; what level of detail
is needed for a policy to be enforceable;
and what can be approved as an
enforceable policy. The final rule
addresses these points of confusion by
revising the regulations at 15 CFR part
923, subpart H, and alleviating the need
for the 1996 program change guidance
and the 2013 addendum; the 1996
guidance and 2013 addendum no longer
apply. The final rule addresses the
objectives raised in NOAA’s May 2008
Advance Notice of Proposed
Rulemaking, 73 FR 29093 (May 20,
2008) (ANPR) and November 2016
Proposed Rule, 81 FR 78514 (Nov. 8,
2016).

II1. Objectives of the Final Rule

NOAA'’s objectives in revising the
program change regulations are to:

1. Establish a clear, efficient and
transparent process for program change
review;

2. Describe approval criteria and how
these apply;

3. Use terminology from the CZMA,
including time lines and extensions;

4. Eliminate the distinction between
“routine program changes (RPCs)” and
“amendments.”” This removes the
program change analysis currently done
by states to determine if a change is
substantial, and therefore an
amendment, and instead requires states
to describe the nature of the program
change and indicate whether the state
believes the program change would
impact CZMA program approvability
areas, national interest objectives, or
compliance with other Federal laws.
The distinction between RPCs and
amendments, and the substantiality
analyses by states were administrative
and paperwork burdens with little or no
benefit;

5. Continue to determine on a case-by-
case basis the appropriate level of NEPA
analysis warranted. With over 35 years
of reviewing program changes, NOAA
has determined that the vast majority of
program changes do not, for purposes of
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NEPA, significantly affect the human
environment;

6. Encourage states to use underline/
strikeout documents for program change
submissions to show changes to
previously approved policies;

7. Create a program change form that
all states must use to submit changes to
NOAA, easing state and NOAA
paperwork burdens, promoting more
consistent submissions and NOAA
analyses, and expediting NOAA’s
review;

8. Use the NOAA “Program Change
website”” through which NOAA will
electronically post program changes and
public comments received, and notify
Federal agencies and the public of the
status of program changes, http://
coast.noaa.gov/czmprogramchange; and

9. Require states to post program
change public notices on the state’s
management program website.

In addition, the previous regulations
at 15 CFR part 923, subpart H, included
“termination of approved management
programs.” However, sanctions to and
termination of management programs
are described in detail in Subpart L—
Review of Performance. Therefore, the
final rule no longer includes
termination of approved management
programs under subpart H.

Changes Between the Proposed Rule
and Final Rule

In general, the final rule has the same
overall provisions, requirements, and
structure as the proposed rule. The final
rule does not introduce major new
requirements. There are various minor
changes and clarifications in the final
rule preamble and regulatory text in
response to comments and to ensure
that NOAA’s new Program Change
website is consistent with the final rule.
This final rule also provides further
explanation and clarification of CZMA
national interest considerations, public
notice for state program change
submissions to NOAA, and how NOAA
applies the Federal preemption doctrine
to its review of state CZMA program
change submissions.

NOAA describes the changes from the
proposed rule for each of the five
regulation sections (923.80, 923.81,
923.82, 923.83, 923.84, and 923.85) in
the preamble below under section IV.
Explanation of Changes to the CZMA
Program Change Regulations.

Comments on the Proposed Rule

NOAA received comments on the
proposed rule from the state coastal
management programs from California
(from both the California Coastal
Commission and San Francisco Bay
Conservation and Development

Commission), Hawaii, Maine, New
York, Oregon, and Virginia. The Coastal
States Organization and the National
Ocean Policy Coalition also submitted
comments. In addition, NOAA
discussed some of the proposed changes
with the U.S. Navy. NOAA addresses
general comments below. NOAA
addresses comments on specific
sections in section IV. Explanation of
Changes to the CZMA Program Change
Regulations. The comments on the
proposed rule can be viewed in their
entirety and downloaded at https://
www.regulations.gov/docket?’D=NOAA-
NOS-2016-0137.

General Comments on the Proposed
Rule

Comment 1 (Hawaii, Maine,
California, Oregon, Coastal States
Organization): We support the purposes
of the rulemaking to provide a more
effective and efficient process for states
and NOAA to make changes to state
coastal management programs.

Response: NOAA appreciates the
comment.

Comment 2 (Oregon): We support
doing away with the concepts of
“routine” changes or “amendments”
and removing the need to provide an
analysis of whether a change is
“substantial.”

Response: NOAA appreciates the
comment.

Comment 3 (Virginia): We have no
comments or concerns with the
proposed rule.

Response: NOAA appreciates the
comment.

Comment 4 (National Ocean Policy
Coalition): The proposed rule refers to
proposed revisions to the associated
guidance and Addendum within NOAA
regulations, such revisions were not
included in the proposed rule and the
Coalition requests that the proposed
guidance and Addendum revisions be
provided for public comment before
being finalized.

Response: NOAA was not proposing
any changes to the 1996 program change
guidance and addendum to the
guidance. Rather NOAA is removing the
guidance and addendum and replacing
them with the final rulemaking; the
program change guidance and
addendum are no longer effective.

IV. Explanation of Changes to the
CZMA Program Change Regulations

§923.80 General

This section describes the general
requirements for program changes.
Paragraph (a) states that the term
‘“program changes”” includes all terms
used in the statute, CZMA § 306(e), and

identifies the Office for Coastal
Management as the NOAA office that
administers these regulations. Paragraph
(b), derived from CZMA § 306(e), states
that a coastal state may not implement
a change as part of its management
program until NOAA approves the
program change. Similarly, a coastal
state may not use a state or local
government policy or requirement as an
“enforceable policy” for purposes of
Federal consistency unless NOAA has
approved the state or local policy or
requirement as an “‘enforceable policy.”
State or local government law not
approved by NOAA as part of a state’s
management program remain legal
requirements for state and local
government purposes, but will not be
part of a state’s management program
and, therefore, cannot be used for
CZMA Federal consistency purposes.

Paragraph (d) states that the term
“enforceable policies” has the same
definition as that included in NOAA’s
CZMA Federal consistency regulations
at 15 CFR 930.11(h). NOAA has added
enforceable policy decision criteria in
§923.84. These criteria have been
included in NOAA guidance and
information documents and have been
part of long-standing NOAA
implementation of program changes and
enforceable policies. See, e.g., NOAA’s
former Program Change Guidance (July
1996) (http://coast.noaa.gov/czm/
consistency/media/guidanceappendices
.pdf) and NOAA’s Federal Consistency
Overview document (http://
www.coast.noaa.gov/czm/consistency/
media/FC_overview_022009.pdf).

Paragraph (e) notes that the
submission of program changes may be
required as a necessary action under
NOAA'’s evaluation of management
programs under CZMA § 312 and 15
CFR part 923, subpart L. Failure to
comply with a necessary action to
submit a program change can result in
a suspension of CZMA grants pursuant
to CZMA § 312 and the subpart L
regulations.

Comments on Proposed § 923.80

Comment 5 (New York): Under
§923.80(e), how will NOAA identify
which program changes are ‘“necessary
actions” under section 312 of the Act
and part 923, subpart L (Review of
Performance) that will trigger the
process for suspending NOAA funding
allocations to states or impose new
program changes to previously-
approved Federal program elements?

Response: NOAA does not have
authority to require a state to make a
change to state law or its coastal
management program, except in limited
circumstances if a state is not adhering


http://www.coast.noaa.gov/czm/consistency/media/FC_overview_022009.pdf
http://www.coast.noaa.gov/czm/consistency/media/FC_overview_022009.pdf
http://www.coast.noaa.gov/czm/consistency/media/FC_overview_022009.pdf
http://coast.noaa.gov/czm/consistency/media/guidanceappendices.pdf
http://coast.noaa.gov/czm/consistency/media/guidanceappendices.pdf
http://coast.noaa.gov/czm/consistency/media/guidanceappendices.pdf
https://www.regulations.gov/docket?D=NOAA-NOS-2016-0137
https://www.regulations.gov/docket?D=NOAA-NOS-2016-0137
https://www.regulations.gov/docket?D=NOAA-NOS-2016-0137
http://coast.noaa.gov/czmprogramchange
http://coast.noaa.gov/czmprogramchange

Federal Register/Vol. 84, No. 151/Tuesday, August 6, 2019/Rules and Regulations

38121

to its NOAA-approved coastal
management program. See California
Coastal Com’n v. Mack, 693 F.Supp. 821
(N.D. Cal. 1988). However, if a state
makes a change to any part of its NOAA-
approved management program that was
needed to obtain NOAA approval or that
a state uses for Federal consistency
purposes, then section 306(e)(1) of the
Act requires the state to submit those
changes to NOAA for approval. NOAA
can find the failure to do so as part of

a periodic evaluation of a state’s
management program pursuant to
section 312 of the Act and require
submission of the changes to those
management program provisions as a
necessary action. Failure to meet the
section 312 necessary action for the
program change could form the basis for
enforcement action under 15 CFR
923.135.

Changes from Proposed Rule. NOAA
did not make any material changes
between the proposed rule and final
rule.

§923.81 Program Change Procedures,
Deadlines, Public Notice and Comment,
and Application of Approved Changes

This section sets forth various
procedures for submitting program
changes.

Paragraph (a). Program changes must
be submitted by the Governor of a
coastal state, the head of the single state
agency designated under the
management program to be the lead
state agency for administering the
CZMA, or the head of an office within
the designated single state agency if the
state has authorized that person to
submit program changes.

NOAA will no longer require states to
mail hard copies of program changes.
Rather, states must submit all program
changes through the new Program
Change website or through an
alternative method, agreed to by the
state and NOAA, if an electronic
submission through the website is not
possible.

All deadlines and timeframes will
start on the first full business day after
NOAA receives a program change (Day
1). For example, if NOAA receives a
submission on a Thursday, Day 1 for
timeline purposes would be Friday. If
the day of receipt is Friday and Monday
is a Federal holiday, Day 1 would be
Tuesday. All days, starting with Day 1,
are included in the calculation of total
time for a deadline, including weekends
and Federal holidays, except for the last
day (e.g., Day 30 or Day 120). The day
that NOAA'’s decision is due must also
end on a full business day. For example,
if Day 30 is a Saturday, then NOAA’s
decision would be due the next

Monday, or if Monday is a Federal
holiday, on Tuesday. States may request
that the official start date occur at a later
time; this is an administrative
convenience NOAA has allowed states
to use in the past to account for various
state administrative purposes.

Paragraph (b). NOAA shall confirm
receipt of all program changes and
future deadlines. During NOAA’s
review of a program change, NOAA may
request additional information that it
needs to make its decision.

Paragraph (c). This paragraph sets
forth the deadlines NOAA must follow
in responding to state program change
requests. The deadlines in paragraph (c)
are the same as NOAA'’s current practice
and clarify a discrepancy that exists in
the current program change regulations
and the CZMA. NOAA is required by
the Act to respond within 30 calendar
days of receipt of a program change
request. The 30-day period starts on Day
1 (the first full business day after receipt
of a program change request). If NOAA
does not respond within the 30-day
period, then NOAA’s approval is
presumed. NOAA may extend its review
period up to 120 days after receipt of a
program change request, if NOAA so
notifies the state during the 30-day
period. NOAA can extend its review
period beyond 120 days for NEPA
compliance; NOAA must notify the state
of the NEPA extension during the 120-
day review period.

Paragraph (d). This paragraph codifies
the current practice of pre-submission
consultation with NOAA to identify any
potential approval issues prior to
submitting a program change
submission. States are encouraged to
submit draft program changes to NOAA
for informal review and to consult with
NOAA, to the extent practicable, prior
to state adoption of new or revised laws,
policies and other provisions that the
state intends to submit as a program
change.

Paragraph (e). Given the reliance on
electronic means of communication and
the demise of hard copy notices in
newspapers and other formats, all states
must post a public notice of its program
change on the state management
program’s website and directly email or
mail the notice to applicable local and
regional offices of relevant Federal
agencies, Federal agency headquarter
contacts, affected local governments and
state agencies, and any individuals or
groups requesting direct notice. NOAA
will also post the state notice on its
Program Change website and directly
notify via email Federal agency
headquarter contacts and any other
individual or group requesting direct
notice. The state’s public notice will

describe the program change, any new
or modified enforceable policies, and
indicate that any comments on the
incorporation of the program change
into the state’s management program
shall be submitted to NOAA through
NOAA'’s Program Change website.
NOAA will post the program change
and all NOAA decisions on its website
and notify Federal agency headquarter
contacts and other individuals or groups
requesting notification. NOAA may
extend the public comment period.

State program change approval
requests will be submitted electronically
by the state through the Program Change
website. The timing of the state’s public
notice will occur in the following
manner. States will draft a public notice
of a submission, which shall be
included as part of the contents of the
program change submission form. When
NOAA posts the program change
submission on its Program Change
website, NOAA will notify the state
management program via email. The
state will then post its public notice on
the state web page providing a link to
the submission on NOAA’s Program
Change website. The state shall send the
public notice and link to the state and
local agencies, Federal agency contacts,
and others who have requested the
state’s public notice. Day 1 for NOAA
review purposes will be the first
business day after the state submits to
NOAA the program change request.
However, the 21-day comment period
will not start until the state posts its
public notice on the state web page. If
a state fails to post its public notice,
then NOAA would either determine the
program change submission is not
complete and the review period has not
started or deny the program change
request.

Paragraph (f). This paragraph states
that program changes to enforceable
policies can only be applied for CZMA
Federal consistency review purposes on
or after the date NOAA approves the
changes. The effective date for the
approved changes will be the date on
NOAA'’s approval letter. NOAA will
post its program change decision letters
on its Program Change website. This
section codifies in regulation NOAA’s
long-standing position that a state
enforceable policy cannot apply
retroactively to previously proposed
Federal actions; proposed Federal
actions are only subject to the
management program enforceable
policies approved at the time the
Federal action is proposed under the
various subparts of 15 CFR part 930.
Applying newly approved program
changes retroactively to proposed
Federal actions would be contrary to
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Congressional intent that Federal
consistency apply in an expeditious and
timely manner, and could impose unfair
retroactive requirements on applicants
and Federal agencies.

Comments on Proposed § 923.81

Comment 6 (Hawaii, Coastal States
Organization): We support § 923.81(a)
that program changes may be submitted
on a cyclical basis or as changes occur
giving states flexibility.

Response: NOAA appreciates the
comment.

Comment 7 (Hawaii): The proposed
rules should change “§923.81 Program
change procedures, deadlines, public
notice and comment and application of
Federal consistency” to ““§ 923.81
Program change procedures, deadlines,
public notice and comment and
application of approved changes.”

Response: NOAA agrees that the
phrase “application of approved
changes” would be more appropriate to
match the title of Subpart H—Changes
to Approved Management Programs,
and maintain the title consistency from
§923.81 to §923.84.

Comment 8 (Hawaii): The proposed
rule should include a deadline under
§923.81(b) for NOAA to determine and
notify the state whether its submission
is complete.

Response: NOAA agrees with the
comment and has added to §923.81(b)
five- and ten-day timeframes,
respectively, for responding to the
receipt of a program change and
notifying the state if a program change
submission is incomplete. This
timeframe does not preclude NOAA
from requesting additional information
from the state on the submission.

Comment 9 (Hawaii): A state’s public
notice is required by § 923.81(e)(2)(iii)
to indicate that any comments on the
content of the program change shall be
submitted to NOAA through NOAA’s
Program Change website within 21
calendar days of the date NOAA’s
review period starts. However, as
required by §923.81(e)(1), when the
state posts its public notice prior to, or
on the same date as, the date the state
submits the electronic program change
to NOAA, the state does not know the
date when NOAA’s review period will
start. Therefore, when a state posts its
public notice on the state’s management
program website, the deadline for
comment submitted to NOAA has to be
left as ““to be determined,” which shall
be updated when the day one of
NOAA’s review period is available from
NOAA.

Response: NOAA agrees that this
could be confusing and has modified
§923.81(e)(2)(iii) to state that comments

shall be submitted within 21 days of the
date of the state’s notice.

Comment 10 (National Ocean Policy
Coalition): NOAA must publish notice
and provide public comment
opportunities in the Federal Register for
any changes that are not editorial, non-
substantive, and/or minor in scope,
including but not limited to any
proposed changes or additions to state
Federal consistency lists or geographic
location descriptions, any major
changes requiring analysis for their
justification, and any changes that may
require analysis under NEPA, rather
than rely solely on website notices and
communications to individuals who
opt-in to receive such announcements.

Response: The CZMA establishes a
30-day timeframe for reviewing program
changes that are further detailing of
state programs. Preparation and
publication of a public notice in the
Federal Register while providing a
meaningful opportunity for public
comment cannot be accomplished
within a 30-day timeframe. Nonetheless,
public notice and an opportunity for
public comment is provided through
state management program websites and
email list serves as well as NOAA’s
Program Change website and list serve.
Furthermore, additional public notice
and an enhanced opportunity to submit
comments will be provided through the
NOAA'’s new Program Change website
with direct notifications sent to
interested parties. Where changes are so
substantial as to bring into question the
continued approvability of a state
program and when NOAA needs
additional time for NEPA compliance,
NOAA'’s practice has been to extend its
review timeframe in order to provide for
notice and comment in the Federal
Register. NOAA will continue to follow
that practice.

Comment 11 (National Ocean Policy
Coalition): NOAA should provide for at
least 45 days of public comment on
proposed changes to management
programs that are not editorial, non-
substantive, and/or minor in scope,
including but not limited to any
proposed changes or additions to state
Federal consistency lists or geographic
location descriptions, any major
changes requiring analysis for their
justification, and any changes that may
require analysis under NEPA.

Response: NOAA disagrees. NOAA is
required by statute to respond to the
state within 30 days of receipt of a
program change. Therefore, NOAA
retains the 21-day comment period.
However, both the proposed rule and
final rule, in § 923.81(e)(4), allow NOAA
to extend a public notice period at

NOAA'’s discretion. See 16 U.S.C.
1455(e)(2).

Comment 12 (New York, Oregon):
Please clarify how this rule will relate
to the new NOAA Revised National
Environmental Policy Act Implementing
Procedures in its draft Companion
Manual for NOAA Administrative Order
216—-6A containing policy and
procedures for implementing NEPA.
What standards will OCM use to
determine ‘“‘on a case by case basis” the
appropriate level of NEPA analysis to be
applied?

Response: All program changes are
now subject to NOAA’s Companion
Manual for NOAA Administrative Order
216—-6A, Appendix E, Categorical
Exclusion A6, effective January 13,
2017. See http://www.nepa.noaa.gov/.
NOAA will evaluate each program
change submitted by a coastal state on
a case-by-case basis pursuant to the
Administrative Record for Categorical
Exclusion A6 to determine if the
magnitude of the difference between the
current NOAA approved management
program and the management program
as changed would no longer be covered
under this Categorical Exclusion (CE)
and would require an environmental
assessment or environmental impact
statement. Factors NOAA will consider
when determining if the CE applies
include, but are not limited to, the
following. The presence of any of these
factors in a program change does not
necessarily mean the change is not
covered by the CE; rather, NOAA will
consider the magnitude of the change to
the management program for these
factors. Factors considered prior to
applying the CE:

e Whether the program change is
further detailing of existing: Uses
subject to the management program;
enforceable policies; organizational
structure; coastal zone boundaries;
special area management plans; national
interest objectives; geographic location
descriptions; or Federal consistency
lists.

e Whether the program change
contains new: Uses subject to the
management program; enforceable
policies; organizational structure;
coastal zone boundaries; special area
management plans; national interest
objectives; geographic location
descriptions; or Federal consistency
lists.

e Whether the approval of a program
change may be controversial.

e Whether the program change may
have a potentially significant effect on
tribal resources or sovereignty,
threatened or endangered species,
historic properties, essential fish
habitat, or marine mammals.
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e Whether the program change may
trigger any informal or formal
consultations for tribal or other Federal
law purposes. Not all tribal or other
Federal law consultations would
necessarily trigger the need for an
environmental assessment; rather,
NOAA would determine the magnitude
of the issues and whether the CE would
still apply.

Comment 13 (Oregon): We support
the use of the language in the statute for
establishing NOAA’s review periods
and extensions.

Response: NOAA appreciates the
comment.

Comment 14 (New York, Maine):
Please clarify the time limits NOAA will
have to review and approve program
changes and for extensions and public
hearings. It is unclear how long of an
extension “beyond 120 days” NOAA
can make based on the language under
§923.81(c) (see Page 78523 column 1).
Can the extension be indefinite?

Response: The CZMA requires NOAA
to respond within 30 days of receipt of
a program change request. Determining
the 30 days is described in this
preamble and in §923.81(a), (b), and (c).
The Act authorizes NOAA to extend the
30-day response period to 120 days. 16
U.S.C. 1455(e)(2). Whether NOAA
extends the 30-day time period will
depend on the complexity or issues
raised by a program change, including
whether NOAA will hold a public
hearing. NOAA can extend beyond 120
days if NOAA needs that time to comply
with NEPA and the length of time
NOAA extends beyond 120 days will
depend on the time needed to produce
additional NEPA documents.

Comment 15 (New York): Will the
public be able to comment on every
program change submitted to the NOAA
Program Change website, and what will
be the process for states responding to
those comments? What type of
comments will be accepted during the
public comment period under this new
rule?

Response: The public and Federal
agencies will be able to respond to any
program change that NOAA determines
is complete and is under NOAA review.
This applies to all program changes that
states submit to NOAA through the
Program Change website and that
NOAA has made publicly available on
the Program Change website. NOAA has
modified §923.81(e)(3) to state that
NOAA will not accept and will not
consider any comments received after
NOAA issues its decision. If a state
responds to a public comment before
NOAA issues its decision, then NOAA
will consider the state’s response and
may post the state’s response on the

Program Change website. A state’s
response to a comment would be sent
directly to NOAA via email or mail and
not through the Program Change
website. NOAA has modified
§923.81(e)(2)(iii) to state that any public
comments on a state’s request to
incorporate the program changes into
the state’s management program may be
submitted to NOAA.

Comment 16 (New York): Please
clarify the time requirements or limits
for submitting program changes “‘as the
changes occur” or ““on a cyclical basis.”
Will the states get to choose the option
they prefer (‘“as the changes occur” or
“on a cyclical basis™)?

Response: There is no requirement for
a state to submit program changes
within a specified time period, unless
the submission of program changes is a
necessary action in a CZMA section 312
finding and that 312 finding has a
specified time frame that would have
been discussed between NOAA and the
state. Section 923.81(a) gives states
choices on submitting program changes
as they occur or on some cyclical basis.
When a state submits a program change
may also depend on whether the state
wants NOAA to approve a program
change so the state can use the change
for Federal consistency reviews.

Comment 17 (New York): Under
§923.81(e)(4) how will NOAA
determine if a proposed program change
is elevated to a “‘controversial” status
that would necessitate a public hearing?
How would NOAA weigh the
information gathered during a public
hearing in its decision making regarding
whether or not to approve the proposed
program change?

Response: NOAA will evaluate the
magnitude of the proposed change to
the management program and the
totality of any issues raised on any
particular program change submission
to determine if any controversy over a
request for approval of a program
change warrants a public hearing. If
NOAA conducts a public hearing,
public comments become part of
NOAA’s decision record and NOAA
will evaluate the usefulness of the
comments submitted when applying
NOAA’s decision criteria.

Comment 18 (New York): When will
the new proposed regulations take
effect, and how will program changes
happen while the Program Change Form
and website are being developed, tested,
and finalized?

Response: The final regulations will
take effect 30 days after publication in
the Federal Register. The Program
Change website described in
§923.81(a)(1) has been developed,
tested, and finalized concurrently with

development of this rulemaking. Any
program change submitted after the
effective date identified in the Federal
Register notice for the final rule must
apply these regulations and use the
Program Change website.

Comment 19 (Maine, Coastal States
Organization): Under § 923.81(e)(1),
allowing a coastal state to provide
public notice and opportunity for
comment on proposed program changes
by publishing a notice on its website
seems like a sensible change that, in
today’s world, provides notice in a
forum likely to reach interested parties
and reduces administrative costs related
to publication of newspaper notices.

Response: NOAA appreciates the
comment.

Comment 20 (Maine, Coastal States
Organization): Under § 923.81(e)(3),
NOAA would notify and solicit
comments from Federal agencies
regarding all proposed program changes
and provide access to information on
such changes on its website. Section
923.81(e)(1) appears to require coastal
states to provide the same notice to the
same Federal agencies. NOAA should
revise these provisions to avoid
duplicative notice and consider
clarifying that it will assume sole
responsibility for notifying Federal
agencies via its website as outlined in
proposed § 923.81(e)(3).

Response: NOAA disagrees with the
comment. States have a wider set of
local, regional, and sometimes
headquarter Federal agency contacts. In
addition, Federal agencies should have
the full 21 days to provide comments,
which starts from when the state
provides notice. It is the state’s notice
that solicits comments; NOAA’s notice
via the Program Change website alerts
Federal agency headquarter contacts
and anyone else asking for direct
notification that the program change is
available for viewing on the Program
Change website.

Comment 21 (Maine, Coastal States
Organization): Section 923.81(f) clarifies
that enforceable policies become
effective on the date of NOAA’s letter to
a coastal state providing its decision on
proposed program changes. This seems
helpful and well-aligned with rules
regarding web-based notice of approved
program changes.

Response: NOAA appreciates the
comment.

Changes from the Proposed Rule.
NOAA modified the title of the section
by replacing ‘“Federal consistency” with
“approved changes.” NOAA added to
§923.81(b) five- and ten-day
timeframes, respectively, for responding
to the receipt of a program change and
notifying the state if a program change
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submission is incomplete. NOAA
modified §923.81(e)(2)(iii) to state that
comments shall be submitted within 21
days of the date of the state’s notice.
NOAA modified § 923.81(e)(3) to state
that NOAA will not accept and will not
consider any comments received after
NOAA issues its decision. If a state
responds to a public comment before
NOAA issues its decision, then NOAA
will consider the state’s response and
may post the state’s response on the
Program Change website. NOAA
modified §923.81(e)(2)(iii) to state that
any public comments on a state’s
request to incorporate the program
changes into the state’s management
program may be submitted to NOAA.

§923.82 Program Change Submissions

Section 923.82 identifies the type of
changes that a state would submit to
NOAA. Paragraph (a) reflects the
statutory requirement that states may
not implement changes to their
management programs unless the
changes are approved by NOAA.
Paragraph (b) identifies the five CZMA
management program approval areas; all
changes to a state management program
would fall under one or more of these
five areas. The changes described in
§923.82(c) are editorial, non-
substantive, or are minor in scope, both
procedurally and substantively. The
distinction between paragraph (c)
(editorial, non-substantive, or minor in
scope) and paragraph (d) (substantive
changes) does not re-introduce
“routine” changes and ‘““substantial”
changes from the previous regulations.
Rather, paragraph (c) changes that are
editorial, non-substantive, or minor in
scope are not controversial and pose
little or no impact on Federal agencies
or the public. Therefore, NOAA’s review
of changes under § 923.82(c) would be
expedited.

Paragraphs (c)(1) through (4) describe
program changes that are either editorial
in nature or are minor in scope, both
procedurally and substantively.
Paragraph (c)(1) addresses editorial or
non-substantive changes to state laws,
regulations, enforceable policies, local
government coastal programs or plans
that contain enforceable policies, and
other authorities. Paragraph (c)(2) covers
changes to special area management
plans that do not change a state’s coastal
zone boundary, enforceable policies, or
geographic location descriptions, and
are not otherwise used by the state for
Federal consistency review. Paragraph
(c)(3) covers most organizational
changes where the primary structure
and responsibilities of the management
remain intact. NOAA will closely
monitor organizational changes to

ensure that major overhauls of a state’s
management program structure would
not weaken a coastal program.

Most program changes, even those
that result in some substantive change
to enforceable policies, have historically
been minor and non-controversial, and
have not posed any approval issues or
resulted in any comments from Federal
agencies or the public. Under paragraph
(c)(4), NOAA’s review of these types of
program changes should be expedited so
long as these minor substantive changes
would only apply to revised enforceable
policies, not wholly new enforceable
policies, and the changes are consistent
with the scope and application of the
previously approved enforceable policy.

The types of program changes under
§923.82(d) are self-explanatory and
include: Any changes that are not
covered under § 923.82(c) and would be
used for Federal consistency purposes
(new or revised enforceable policies,
changes to state lists of Federal actions
subject to Federal consistency review,
geographic location descriptions outside
the coastal zone, necessary data and
information); new or revised coastal
uses; changes in the coastal zone
boundary; program approval authorities;
and special area management plans.

Paragraph (d)(4) recognizes that for
some states with local coastal programs
or plans, the state can respond to
Federal consistency reviews without
having to refer to the local programs or
plans. In such cases, while the local
programs and plans are important
implementing mechanisms for coastal
management in the states, states do not
need to submit updates to the local
programs or plans if they do not contain
enforceable policies for Federal
consistency purposes. This removes the
substantial administrative burden for
states and NOAA to submit and review
local coastal programs.

Paragraph (e) addresses changes to
state Clean Air Act (CAA) and Clean
Water Act (CWA) Pollution Control
Requirements. CZMA section 307(f)
states that CAA and CWA requirements
established by the Federal Government
or by any state or local government
pursuant to the CWA and CAA shall be
incorporated in state management
programs and shall be the water
pollution control and air pollution
control requirements applicable to such
management program. NOAA’s long-
standing interpretation of 307(f) has
been that these CWA and CAA pollution
control requirements are automatically
enforceable policies of the state
management programs and, therefore,
states are not required to submit as
program changes any changes to state
CAA and CWA provisions. NOAA

notes, however, that changes to state
CWA or CAA pollution control
requirements must be consistent with
the Acts and not seek to circumvent or
supersede exemptions provided for
specified military activities. For
example, state CWA and CAA
requirements must not attempt to
regulate or prohibit discharges from
vessels of the armed forces that are
permissible as a matter of law under the
CWA.

Comments on Proposed § 923.82

Comment 22 (Hawaii): We support
§923.82(c)(4) [now (d)(4)] that the states
are not required to submit program
changes for local government coastal
management programs or plans that do
not contain enforceable policies for
Federal consistency review.

Response: NOAA appreciates the
comment.

Comment 23 (Hawaii, Maine, Coastal
States Organization): We support
§923.82(d) [now (e)] that the states are
not required to submit as program
changes, any changes to state Clean Air
Act (CAA) and Clean Water Act (CWA)
provisions. The CZMA itself expressly
makes such requirements applicable
under NOAA-approved state coastal
management programs.

Response: NOAA appreciates the
comment.

Comment 24 (Oregon, Coastal States
Organization): Section 923.82(c)(3) [now
(d)(3)] concerns changes to provisions
that are not enforceable policies but that
help determine whether an enforceable
policy applies. Please clarify which
provisions would fall under this
category.

Response: In their program, some
states include guidance documents and
explanatory text for enforceable policies
to help interpret and apply the policies.
While such guidance or explanatory text
may explain how a Federal agency or
license or permit applicant may
demonstrate consistency with the
policies, the actual guidance or
explanatory text cannot be treated as
enforceable policies and cannot serve as
the basis for a state’s finding of
inconsistency or objection.

Changes from the Proposed Rule.
NOAA made minor wording changes to
clarify program change submission
types. In the preamble, NOAA further
explained the incorporation of Clean Air
Act and Clean Water Act provisions into
management programs and that state
CWA and CAA provisions cannot
circumvent or supersede exemptions
provided for specified military
activities.
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§923.83 Program Change Materials

Section 923.83 describes all the
program change information a state
must submit to NOAA. NOAA has
transformed these paragraphs into a
form that will, to the greatest extent
practicable, use check-boxes or “radio-
buttons,” and require minimal text
input. While the same form will be used
for all program changes, there will be
less information needed for those
changes that fall under § 923.82(b).

Paragraph (a)(1) is a brief general
overview of the entire program change
submission. Paragraph (a)(2) is a more
detailed overview requiring states to
briefly describe each authority or policy
included in a program change. For
example, if a program change
submission contains changes to two
state statutes and three different state
regulatory programs, then the state
would briefly describe the changes in
each of the two statutes and three
regulations. The brief description would
also describe the effect of the change on
the management program, that is, the
“delta”—how the management program
as changed is different than the
previously approved management
program.

Paragraph (a)(3) requires states to
indicate which of the five program
approval areas the program change
applies to.

Paragraph (a)(4) is the table states will
fill out for each change within a state
statute, regulation, or other program
change authority. This is similar to the
table format states previously used to
fill out, but NOAA has eliminated some
of the columns.

Paragraph (a)(4)(vi) codifies NOAA
interpretation and long-standing
practice of the term “enforceable
mechanism.” An enforceable
mechanism is the state legal authority
that makes a state policy enforceable
under state law. In order to be an
“enforceable policy,” CZMA § 304(6a)
requires that the policies be legally
binding under state law. NOAA has
interpreted this to mean that the
enforceable policy must be incorporated
into the state’s NOAA-approved
management program, but the
underlying enforceable mechanism does
not necessarily have to be incorporated
into a state’s management program or
submitted for NOAA approval. Some
enforceable mechanisms are integral
parts of the management program or are
needed for NOAA approval of a state’s
management program and changes to
these enforceable mechanisms would be
submitted to NOAA as program changes
(e.g., core management program statutes,
regulatory permit programs that

implement a part of a management
program). States need to identify the
enforceable mechanism for each
enforceable policy. This is needed not
only so NOAA can concur that a state
policy is legally binding under state
law, but an enforceable mechanism may
be changed in such a way that makes an
enforceable policy no longer legally
binding under state law. In such cases,
that policy, while previously approved
by NOAA as part of the state’s
management program, would no longer
be an enforceable policy that could be
used for Federal consistency purposes.

Paragraph (a)(5) applies to changes to
state Federal consistency lists or
geographic location descriptions under
15 CFR 930.53.

Paragraph (a)(6) applies to necessary
data and information under 15 CFR
930.58.

Paragraph (a)(7) requires states to
indicate whether they believe that
NOAA’s decision criteria are met.

Paragraph (a)(8) requires states to
describe any impacts related to other
Federal laws. This does not require
states to develop new information or to
consult with Federal agencies or tribes.
Rather, NOAA needs any information a
state may have regarding requirements
of other Federal laws.

Paragraph (a)(9) requires states to
identify their websites where the public
notices and program change
submissions are located.

Paragraph (a)(10) requires states to
provide any correspondence they have
with Federal agencies regarding the
program change.

Paragraph (a)(11) requires states to
specify whether a program change is
responding to a CZMA § 312 evaluation
necessary action.

States are encouraged to show the
changes, additions and deletions to
enforceable policies using an underline/
strikeout format or other similar format.
If a state uses an underline/strikeout
format, the state should only show the
changes from the version of the policy
last approved by NOAA and the most
current version that is being submitted
to NOAA.

States are also encouraged to post
comprehensive lists of the enforceable
policies to the state’s coastal
management program website.

Comments on Proposed § 923.83

Comment 25 (Hawaii, New York):
NOAA should provide the states an
opportunity to review and comment on
the Program Change Form and website
before it is finalized for use.

Response: The Program Change
website and web-based form that states
will have to use to submit program

changes once these regulations are final
and will not be available for public
review and comment. The website and
form are directly tied to these
regulations and do not contain any
requirements that are in addition to
these regulations. The website and form
were developed by NOAA’s in-house
web designers and NOAA did conduct
testing of the web-based form with three
states (Maine, North Carolina, Oregon).

Comment 26 (National Ocean Policy
Coalition, Oregon, Coastal States
Organization): We oppose, are
concerned with, or have questions on
proposed § 923.83(a)(3)(iii), which
would have allowed use of a Regional
Planning Body (RPB) process to replace
the program change requirements in the
regulations for notifications to Federal
agencies and the public for the
development of geographic location
descriptions and changes to state lists of
Federal license or permit activities that
describe general concurrences for minor
Federal license or permit activities
resulting from state and Federal agency
agreements as part of an RPB’s regional
ocean plan, and agreed to by NOAA
through the RPB process.

Response: NOAA has deleted
§923.83(a)(3)(iii) from the final rule,
regarding establishment of geographic
location descriptions and changes to
state Federal consistency lists by states
as part of a regional ocean plan by an
RPB. NOAA'’s intent was that the public
process used by an RPB when
developing a regional ocean plan would
suffice for meeting public notice and
comment for changes to state CZMA
programs. However, neither the
Northeast RPB nor the Mid-Atlantic RPB
proposed geographic locations
descriptions or changes to state Federal
consistency lists and, while there was
public discussion at the RPBs of the
concept, there was no discussion of any
proposed geographic location
description. NOAA agrees that now that
these two regional ocean plans are final,
any further RPB or other regional
process should not suffice for the
CZMA’s and NOAA'’s public
participation requirements. In addition,
Executive Order 13840 (Ocean Policy to
Advance the Economic, Security, and
Environmental Interests of the United
States) revokes and replaces the 2010
ocean policy Executive Order 13547 and
disbands the RPBs. States could discuss
and coordinate on geographic location
descriptions and other changes to a
state’s management program through
regional discussions, but any changes to
a state’s management program would
need to follow all requirements of 15
CFR part 923, subpart H, including
public notice requirements.
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Comment 27 (New York): One of
NOAA'’s objectives in revising the
program change regulations is for the
states to “indicate whether the state
believes the program change would
impact CZMA program approvability
areas.” (82 FR at 78515). Would this
new analysis require a state to defend
the entirety of NOAA’s prior program
approval(s) when just one program
component is being updated?

Response: This is not a new
requirement. The comment refers to
§§923.83(a)(3) and 923.82(b), which is
the requirement for the state to identify
which of, and assess the impact to, the
five program approvability areas the
program change applies to: Uses Subject
to Management (subpart B); Special
Management Areas (subpart C);
Boundaries (subpart D); Authorities and
Organization (subpart E); and
Coordination, Public Involvement and
National Interest (subpart F). Neither the
state nor NOAA assess the approvability
of a state’s entire program when
submitting and reviewing program
changes. If a program change raises an
approvability issue, NOAA addresses
that particular issue and not the entire
management program.

Comment 28 (New York): What
standards will OCM use to determine
that “enforceable mechanisms” are
inadequate for making enforceable
policies legally binding?

Response: As described in
§923.83(a)(2)(v) and in this preamble
for subpart H, NOAA relies on a state’s
identification of the state statutes,
regulations, or other state legal
requirements that can be shown to
compel compliance with the policy. In
reviewing state program change
submissions NOAA, in consultation
with the state, may identify policies that
are no longer supported by an
enforceable mechanism, e.g., the
enforceable mechanism was repealed by
the state or changed in such a manner
that it no longer supports the
enforceable policy.

Comment 29 (New York): Please
clarify and describe how the “Coastal
Effects Analysis” will be applied. Will
states be able to create their own
“Coastal Effects Analysis” tools, and
what standards will be acceptable? For
the “causal connection,” will
probabilistic (Bayesian) statistics
methods and tools be allowable?

Response: For the coastal effects
analyses described in § 923.83(a)(5) and
§923.84(d), NOAA will determine
whether the state has demonstrated that
there will be reasonably foreseeable
effects to uses or resources of a state’s
coastal zone for a new item on a state’s
Federal consistency list or from listed

activities in a proposed geographic
location description. NOAA has
provided the steps for states to use in
making a coastal effects analysis in
§923.84(d) and states may use a variety
of tools that help them address these
steps. For example, there are new ocean-
related data portals for the Northeast
and Mid-Atlantic Regional Ocean Plans,
as well as the Federal Marine Cadastre
that can provide substantial information
on resources, uses, and economic
information, related to coastal effects
analyses. At this time, NOAA is not
speculating on what tools may or may
not be persuasive in making a coastal
effects analysis.

Comment 30 (New York): Related to
§923.83(a)(4)(vi), after this proposed
rule is adopted, how will NOAA carry
out its review process for state coastal
programs to identify which, if any, state
coastal policies are no longer
enforceable for lack of standards?

Response: In reviewing state program
change submissions that include
previously approved enforceable
policies, NOAA, in consultation with
the state, may identify policies
submitted in a program change request
that were approved many years ago, but
do not contain a sufficient standard for
Federal consistency. NOAA will work
with the state to revise the policy or to
determine that it is no longer
enforceable.

Comment 31 (Maine, Coastal States
Organization): Section 923.83(a)(4)(i)
raises a technical issue. Use of the
citation to the pertinent public law
section(s) is an accurate way to
reference a proposed program change.
Use of the popular name or citation to
the codified law may prove confusing.
The same section of codified law may be
amended multiple times over the years.
In Maine, not all public laws are
codified. This section may be improved
by asking that states not provide just
public law citations but reference to the
codified law as well, to the extent
practicable.

Response: NOAA agrees with the
comment and has modified
§923.83(a)(4)(1) to include state code,
public law number, state regulation, and
other official state formats.

Comment 32 (Maine): Section
923.83(a)(4) requires coastal states to
submit to NOAA information that it
presumably already has. Accordingly,
for efficiency’s sake, it should be
deleted.

Response: NOAA has determined that
the only date needed for program
change submissions is the date the state
policy became effective in the state.
NOAA has deleted the other dates,
including date last approved by NOAA.

Comment 33 (Oregon): We support
creating a program change form that
states would submit to ease state and
NOAA paperwork burdens and promote
consistent submissions and NOAA
analyses.

Response: NOAA appreciates the
comment.

Comment 34 (Oregon): We believe
providing underline/strikeout
documents showing changes to
previously approved policies is an
unnecessary and overly burdensome
requirement. There may be instances
where such a technique is employed to
clearly explain a program change, but
this should be an available tool, not a
strict requirement.

Response: The regulation does not
contain a requirement for states to
submit underline/strikeout documents.
However, the preamble to the final rule
does encourage states to submit
underline/strikeout documents as these
documents can be very useful in
reviewing the change