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(C) If the government does not object to the proposed defense military witness or the
preliminary hearing officer determines that the military witness is relevant, not cumulative, and
necessary, counsel for the government shall request that the commanding officer of the proposed
military witness make that person available to provide testimony. The commanding officer shall
determine whether the individual is available based on operational necessity or mission
requirements, except that a victim, as defined in this rule, who declines to testify shall be deemed
to be not available. If the commanding officer determines that the military witness is available,
counsel for the government shall make arrangements for that individual’s testimony. The
commanding officer’s determination of unavailability due to operational necessity or mission
requirements is. final. If there is a dispute among the parties, the military witness’s commanding
officer shall determine whether the witness testifies in person, by video teleconference, by
telephone, or by similar means of remote testimony.

(2) Civilian Witnesses.

(A) Defense counsel shall provide to counsel for the government the names of proposed'
civilian witnesses whom the accused requests that the government produce to testify at the
preliminary hearing, and the requested form of the testimony, in accordance with the timeline
established by the preliminary hearing officer. Counsel for the government shall respond that
either: (1) the government agrees that the witness’s testimony is relevant, not cumulative, and
necessary for the limited scope and purpose of the preliminary hearing and will seek to secure the
witness’s testimony for the hea_ring; or (2) the government objects to the proposed defense
witness on the grounds that the testimony would be irrelevant, cumulative, or unnecessary based

on the limited scope and purpose of the preliminary hearing.
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(B) If the government objects to the proposed défense witness, defense counsel may
request that the preliminary hearing officer determine whether the witness is relevant, not
cumulative, and necessary based on the limited scope and purpose of the preliminary hearing.

(C) If the government does not object to the proposed civilian witness or the preliminary

hearing officer determines that the civilian witness’s testimony is relevant, not cumulative, and

necessary, counsel for the government shall invite the civilian witness to provide testimony and,

if the individual agrees, shall make arrangements for that witness’s testimony. If expense to the
government is to be incurred, the convening authority who directed the preliminary hearing, or
the convening authority’s delegate, shall determine whether the witness testifies in person, by
video teleconference, by tellephone, or by similar means of remote testimony.
(3) Other evidence.
(A\) Evidence under the control of the government.

(i) Prior to the preliminary hearing, defense counsel shall provide to counsel for the
government a list of evidence under the control of the government the accused requests the
government produce to the defense for introduction at the preliminary hearing. The preliminary
hearing officer may set a deadline by which defense requests musf be received. Counsel fbr the
government shall respond that either: (1) the government agrees that the evidence is relevant, not
cumulative, and necessary for the limited scope and purpose of the preliminary hearing and shall
make reasonable efforts to obtain the evidence; or (2) the government objects to production of the
evidence on the grounds that the evidence would be irrelevant, cumulative, or unnecessary based
on the limited scope and purpose of the preliminary hearing.

(ii) If the government 6bj ects to production of the evidence, defense counsel may

request that the preliminary hearing officer determine whether the evidence should be produced.
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