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SUMMARY: This final rule implements
provisions of the Patient Protection and
Affordable Care Act and the Health Care
and Education Reconciliation Act of
2010 (collectively referred to as the
Affordable Care Act. This final rule
finalizes new Medicaid eligibility
provisions; finalizes changes related to
electronic Medicaid and the Children’s
Health Insurance Program (CHIP)
eligibility notices and delegation of
appeals; modernizes and streamlines
existing Medicaid eligibility rules;
revises CHIP rules relating to the
substitution of coverage to improve the
coordination of CHIP coverage with
other coverage; and amends
requirements for benchmark and
benchmark-equivalent benefit packages
consistent with sections 1937 of the
Social Security Act (which we refer to
as ‘“‘alternative benefit plans”) to ensure
that these benefit packages include
essential health benefits and meet
certain other minimum standards. This
rule also implements specific provisions
including those related to authorized
representatives, notices, and verification
of eligibility for qualifying coverage in
an eligible employer-sponsored plan for
Affordable Insurance Exchanges. This
rule also updates and simplifies the
complex Medicaid premium and cost
sharing requirements, to promote the
most effective use of services, and to
assist states in identifying cost sharing
flexibilities. It includes transition
policies for 2014 as applicable.

DATES: The effective date for the
additions of 42 CFR 435.118, 435.603,
435.911, 435.949, 435.956, 435.1200,

457.315, 457.330 and 457.348;
amendments to 42 CFR 431.10, 431.11,
435.110, 435.116, 435.119, 435.907,
435.916, 435.940, 435.945, 435.948,
435.952, 457.340 and 457.350; the
removal of 42 CFR 435.953 and 435.955;
and the redesignation of 42 CFR 435.911
through 435.914 as 42 CFR 435.912
through 435.915 in CMS-2349 (FR Doc.
2012-6560) published on March 23,
2012, which were to become effective in
January 1, 2014 are now effective
October 1, 2013.

Other provisions of this final rule that
are codified in title 42 of the Code of
Federal Regulations are effective
January 1, 2014 with the exception of
amendments to the following which are
effective on October 1, 2013: 42 CFR
431.10, 431.11, 431.201, 431.205,
431.206, 431.211, 431.213, 431.230,
431.231, 431.240, 435.119, 435.603,
435.907, 435.918, 435.1200, 457.110,
457.348, and 457.350; and the addition
of 42 CFR 435.1205 and 457.370, which
are effective on October 1, 2013.

Regulations in this final rule that are
codified in title 45 of Code of Federal
Regulations are effective on September
13, 2013.

FOR FURTHER INFORMATION CONTACT:

Sarah deLone, (410) 786—0615, or
Stephanie Kaminsky, (410) 786—4653,
for provisions related to revisions to
eligibility notice and fair hearing
appeal processes and additional
eligibility changes for Medicaid and
CHIP.

Melissa Harris, (410) 786—-3397, for
provisions related to essential health
benefits.

Leigha Basini, (301) 492-4307, for
provisions related to Affordable
Insurance Exchanges.

SUPPLEMENTARY INFORMATION:
Executive Summary

This final rule implements provisions
of the Patient Protection and Affordable
Care Act and the Health Care and
Education Reconciliation Act of 2010
(collectively referred to as the
Affordable Care Act). This rule reflects
new statutory eligibility provisions,
implements changes related to Medicaid
and the Children’s Health Insurance
Program (CHIP) eligibility notices,
delegation of appeals, and other related
administrative procedures with similar
procedures used by other health
coverage programs authorized under the
Affordable Care Act. This final rule also
modernizes and streamlines existing
rules.

This final rule amends the
requirements applicable to Medicaid
benefit packages that provide
benchmark or benchmark-equivalent

coverage, to include requirements to
meet new minimum standards,
including the provision of essential
health benefits, as required by the
Affordable Care Act. In an effort to bring
consistency and clarity to part 440, we
are removing the terms “benchmark and
benchmark-equivalent plan” where they
appear together and are replacing these
terms with ““Alternative Benefit Plan”
(ABP).

Beginning in calendar year 2014,
individuals and small businesses will be
able to purchase private health
insurance through competitive
marketplaces called Affordable
Insurance Exchanges, or “Exchanges.”
This final rule: (1) Specifies standards
related to authorized representatives, (2)
outlines criteria related to the
verification of enrollment in and
eligibility for minimum essential
coverage through an eligible employer-
sponsored plan, and (3) further specifies
or amends other eligibility and
enrollment provisions. This final rule
does not address proposed provisions
regarding Exchange eligibility appeals,
to provide additional time for the
careful development of standards that
can be effectively implemented,
particularly for those regarding
coordination with Medicaid and CHIP.
Additionally, this final rule does not
address proposed provisions regarding
the Children’s Health Insurance
Program Reauthorization Act of 2009
(CHIPRA), certified application
counselors in an Exchange and SHOP
coordination with individual market
Exchanges. We intend to address these
provisions in a future issuance. The
intent of this final rule is to afford each
state substantial discretion in the design
and operation of the Exchange
established by the state, with greater
standardization provided where
directed by the statute or where there
are compelling practical, efficiency or
consumer protection reasons.

This final rule also updates and
simplifies the complex Medicaid
premium and cost sharing requirements
to promote the most effective use of
services and to assist states in
identifying cost sharing flexibilities.

Finally, this final rule provides notice
that we are considering, for purposes of
the initial open enrollment period for
enrollment in a Qualified Health Plan
through the Exchange, whether various
provisions of the Medicaid and CHIP
regulations should be effective October
1, 2013, or whether a later effective date
is appropriate.

In this final rule, we do not address
all of the proposed regulatory changes to
42 CFR parts 431, 435 and 457. We are
focusing on those changes that are most
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needed to implement the changes made
by the Affordable Care Act starting in
2014. We intend to address certain of
the other provisions in future
rulemaking.
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To assist readers in referencing
sections contained in this document, we
are providing the following table of
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Regulations Text
Acronyms and Terms

Because of the many organizations
and terms to which we refer by acronym
in this final rule, we are listing these
acronyms and their corresponding terms
in alphabetical order below:

[the] Act Social Security Act
Affordable Care Act The Affordable Care

Act of 2010 (which is the collective term for

the Patient Protection and Affordable Care

Act (Pub. L. 111-148) and the Health Care

and Education Reconciliation Act (Pub. L.

111-152))

AFDC Aid to Families with Dependent
Children

BBA Balanced Budget Act of 1997

BHP Basic Health Program

CHIP Children’s Health Insurance Program

CHIPRA Children’s Health Insurance
Program Reauthorization Act of 2009

CMS Centers for Medicare & Medicaid
Services

[the]Code Internal Revenue Code of 1986

DHS Department of Homeland Security

DOL U.S. Department of Labor

DRA Deficit Reduction Act of 2005

EITC Earned Income Tax Credit

EPSDT Early and periodic screening,
diagnosis, and treatment

FEHBP Federal Employees Health Benefits
Program (5 U.S.C. 8901, et seq.)

FFE Federally-facilitated Exchange

FFP Federal financial participation

FMAP Federal medical assistance
percentage

FPL Federal poverty level

HCERA Health Care and Education
Reconciliation Act of 2010 (Pub. L. 111—
152, enacted March 30, 2010)

HHS [U.S. Department of] Health and
Human Services

IHS Indian Health Service

INA Immigration and Nationality Act

IRA Individual Retirement Account

IRC Internal Revenue Code of 1986

IRS Internal Revenue Service

MAGI Modified adjusted gross income

MEC Minimum Essential Coverage

MMEA Medicare & Medicaid Extenders Act
of 2010 (Pub. L. 111-309, enacted
December 15, 2010)

OMB Office of Management and Budget

OPM U.S. Office of Personnel Management

PHS Act Public Health Service Act

PRA Paperwork Reduction Act of 1995

PRWORA Personal Responsibility and
Work Opportunity Reconciliation Act of
1996

QHP Qualified Health Plan

Secretary Secretary of HHS

SEP Special enrollment period

SHOP Small Business Health Options
Program

SMD State Medicaid Director

SNAP Supplemental Nutrition Assistance
Program

SPA State Plan Amendment

SSA Social Security Administration

SSI Supplemental Security Income

SSN  Social Security number

TANF Temporary Assistance for Needy
Families

I. Background

A. Medicaid Eligibility Final Rule Part IT

The Patient Protection and Affordable
Care Act (Pub. L. 111-148, enacted on
March 23, 2010), was amended by the
Health Care and Education
Reconciliation Act of 2010 (Pub. L. 111—
152, enacted on March 30, 2010). These
laws are collectively referred to as the
Affordable Care Act. In addition, section
205 of the Medicare & Medicaid
Extenders Act of 2010 (Pub. L. 111-309,
enacted December 15, 2010) (MMEA)
and the Middle Class Tax Relief and Job
Creation Act of 2012 (Pub. L. 112-96,
enacted February 22, 2012) made
additional amendments to the Social
Security Act (the Act) provisions
affected by the Affordable Care Act.

The Affordable Care Act extends and
simplifies Medicaid eligibility, and on
March 23, 2012, we issued a final rule
(referred to as the “Medicaid Eligibility
final rule”) addressing certain key
Medicaid and CHIP eligibility,
enrollment, and renewal issues.

This final rule provides states with
additional flexibility and guidance for
delegation of appeals and
implementation of electronic notices,
and modernizes administrative
procedures to further promote
coordination across multiple health
coverage programs, including
enrollment in a qualified health plan
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through the Exchange with advance
payments of the premium tax credits
and cost-sharing reductions, as
authorized by the Affordable Care Act,
Medicaid and the Children’s Health
Insurance Program (CHIP). These
coverage programs are collectively
referred to as “insurance affordability
programs.” For more information on the
legislative overview, please refer to the
Medicaid, CHIP, and Exchanges
proposed rule (78 FR 4594).

B. Essential Health Benefits in
Alternative Benefit Plans

For plan, policy, or coverage years (as
applicable) beginning in 2014, most
health insurance coverage ! in the
individual and small group markets,
Medicaid benchmark and benchmark-
equivalent plans (now also known as
Alternative Benefit Plans (ABPs)), and
Basic Health Programs (if applicable)
will be required to cover essential
health benefits (EHBs), consistent with
the definition under section 1302 of the
Affordable Care Act and implementing
regulations at 45 CFR Parts 147, 155,
and 156, Patient Protection and
Affordable Care Act; Standards Related
to Essential Health Benefits, Actuarial
Value, and Accreditation; Final Rule.
Under that definition, EHBs include
items and services in 10 statutory
benefit categories, such as
hospitalization, prescription drugs, and
maternity and newborn care, and are
equal in scope of benefits to a typical
employer plan, which will constitute
minimum coverage in an ABP.

C. Exchanges: Eligibility and Enrollment

1. Legislative Overview

Section 1311(b) and section 1321(b) of
the Affordable Care Act provide that
each state has the opportunity to
establish an Exchange that: (1)
Facilitates the purchase of insurance
coverage by qualified individuals
through qualified health plans (QHPs);
(2) assists qualified employers with the
enrollment of their employees in QHPs;
and (3) meets other standards specified
in the Affordable Care Act. Section
1311(k) of the Affordable Care Act
specifies that Exchanges may not
establish rules that conflict with or
prevent the application of regulations
promulgated by the Secretary under
subtitle D of title I of the Affordable
Care Act. Section 1311(d) of the

1For more information on status as a
grandfathered health plans under the Affordable
Care Act, please see Interim Final Rule, “Group
Health Plans and Health Insurance Coverage
Relating to Status as a Grandfathered Health Plan
Under the Patient Protection and Affordable Care
Act.” Available at http://cciio.cms.gov/resources/
regulations/index.html#gp.

Affordable Care Act describes the
minimum functions of an Exchange,
including the certification of QHPs.

Section 1321 of the Affordable Care
Act discusses state flexibility in the
operation and enforcement of Exchanges
and related requirements. Section
1321(c)(1) directs the Secretary to
establish and operate an Exchange
within each state that either: (1) does
not elect to establish an Exchange, or (2)
as determined by the Secretary on or
before January 1, 2013, will not have an
Exchange operational by January 1,
2014. Section 1321(a) also provides
broad authority for the Secretary to
issue regulations setting standards to
implement the statutory requirements
related to Exchanges, QHPs, and other
standards under title I of the Affordable
Care Act.

Section 1401 of the Affordable Care
Act creates new section 36B of the
Internal Revenue Code of 1986 (the
Code), which provides for a premium
tax credit for eligible individuals who
enroll in a QHP through an Exchange.
Section 1402 of the Affordable Care Act
establishes requirements for reducing
the cost-sharing obligations of eligible
individuals who enroll in a QHP
through an Exchange, including special
cost-sharing rules for certain Indians.

Under section 1411 of the Affordable
Care Act, the Secretary is directed to
establish a program for determining
whether an individual meets the
eligibility standards for enrollment in
QHPs through the Exchange, advance
payments of the premium tax credit,
cost-sharing reductions, and exemptions
from the shared responsibility payment
under section 5000A of the Code.

Sections 1412 and 1413 of the
Affordable Care Act and section 1943 of
the Social Security Act (the Act), as
added by section 2201 of the Affordable
Care Act, contain additional provisions
regarding eligibility for advance
payments of the premium tax credit and
cost-sharing reductions, as well as
provisions regarding simplification and
coordination of eligibility
determinations and enrollment with
other insurance affordability programs.

This final rule supplements and
amends provisions originally published
as the March 27, 2012 rule titled
“Patient Protection and Affordable Care
Act; Establishment of Exchanges and
Qualified Health Plans; Exchange
Standards for Employers” (hereafter
referred to as “Exchange Final Rule”)
(77 FR 18310) which encompasses key
functions of Exchanges related to
eligibility and enrollment.

Unless otherwise specified, the
provisions in this final rule related to
the establishment of minimum

functions of an Exchange are based on
the general authority of the Secretary
under section 1321(a)(1) of the
Affordable Care Act.

2. Stakeholder Consultation and Input

HHS has consulted with interested
stakeholders on policies related to the
eligibility provisions and Exchange
functions. HHS held a number of
listening sessions with consumers,
providers, employers, health plans, and
state representatives to gather public
input, and released several documents
for public review and comment. HHS
also released a bulletin that outlined our
intended regulatory approach to
verifying access to employer-sponsored
coverage and sought public comment on
the specific approaches.

Finally, HHS consulted with
stakeholders through regular meetings
with the National Association of
Insurance Commissioners (NAIC),
regular contact with states through the
Exchange grant process, consultation
with Medicaid directors, and meetings
with tribal leaders and representatives,
health insurance issuers, trade groups,
consumer advocates, employers, and
other interested parties.

We considered input from these
stakeholder meetings and in response to
the bulletin on verifying access to
employer-sponsored coverage, as well as
comments provided in response to the
proposed rule as we developed the
policies in this final rule.

3. Structure of the Final Rule

The regulations related to Exchanges
and QHPs outlined in this final rule are
codified at 45 CFR parts 155 and 156.
Part 155 outlines the standards related
to eligibility for insurance affordability
programs to facilitate a streamlined
process for eligibility for enrollment in
a QHP through the Exchange and in
insurance affordability programs. Part
156 outlines the standards for health
insurance issuers for participation in an
Exchange. This final rule:

e Revises existing definitions and
finalizes new definitions to 45 CFR part
155 subpart A.

¢ Provides a technical correction to
45 CFR part 155 subpart B.

e Finalizes standards related to
authorized representatives under 45
CFR part 155 subpart C.

¢ Finalizes standards related to
eligibility determinations for enrollment
in a QHP and for insurance affordability
programs under 45 CFR part 155 subpart
D.

¢ Finalizes standards related to
enrollment-related transactions, special
enrollment periods, and terminations
under 45 CFR part 155 subpart E.
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¢ Finalizes standards related to
termination of coverage under 45 CFR
part 156 subpart C.

4. Alignment With Related Rules and
Published Information

As noted above, on March 27, 2012,
we published the Exchange final rule.
This final rule revises and supplements
the Exchange final rule, including by
finalizing Exchange and Medicaid
provisions associated with the eligibility
changes under the Affordable Care Act
of 2010.

D. Medicaid Premiums and Cost
Sharing

Section 1916 of the Act describes
long-standing limitations and
requirements applicable in states that
elect to provide for premiums and other
cost sharing under Medicaid. Under
section 1916 of the Act, certain
individuals are protected from
premiums and cost sharing, and cost
sharing cannot be imposed on certain
services. Permissible cost sharing under
section 1916 of the Act is limited to
“nominal” amounts (except in some
circumstances for non-emergency use of
a hospital emergency room). Section
1916 of the Act also establishes
authority for states to impose premiums
on medically needy beneficiaries and
specific groups of individuals with
family incomes above 150 percent of the
federal poverty level (FPL). The Deficit
Reduction Act of 2005 (DRA)
established a new section 1916A of the
Act, which gives states additional
flexibility, allowing for alternative
premiums and cost sharing beyond what
is permitted under section 1916 of the
Act for somewhat higher income
beneficiaries. Such alternative cost-
sharing approaches may be targeted to
specific groups of individuals and
payment may be required as a condition
of providing services. All premiums and
cost sharing imposed under sections
1916 and 1916A of the Act cannot
exceed 5 percent of a family’s income.
For more background information on
the streamlined and expanded
flexibility regarding premiums and cost
sharing, please refer to (78 FR 4657 and
78 FR 4658).

We initially implemented the DRA
authorities through regulations that
mirrored the dual statutory provisions
by adding a set of additional regulations
on alternative cost sharing under section
1916 A of the Act to existing regulations
setting forth the framework for cost
sharing under section 1916 of the Act.
We believe states found this duality
confusing and, in this final rule, we
have integrated the two statutory
authorities for premiums and cost

sharing (sections 1916 and 1916A of the
Act) into a unified framework.

II. Provisions of the Proposed Rule and
Analysis of and Responses to Public
Comments

A. Medicaid Eligibility Part II Final Rule

In the January 22, 2013 Federal
Register (78 FR 4594), we published the
proposed rule entitled “Essential Health
Benefits in Alternative Benefit Plans,
Eligibility Notices, Fair Hearing and
Appeal Processes for Medicaid and
Exchange Eligibility Appeals and Other
Provisions Related to Eligibility and
Enrollment for Exchanges, Medicaid
and CHIP, and Medicaid Premiums and
Cost Sharing.”

We received a total of 741 timely
comments from individuals, state
Medicaid and CHIP agencies, advocacy
groups, tribes and tribal organizations,
policy and research organizations,
health care providers, employers,
insurers, and health care associations.
The comments ranged from general
support or opposition to the proposed
provisions to very specific questions or
comments regarding the proposed
changes.

In this final rule, we are only
addressing some of the provisions of the
proposed rule. We are reserving action
on other provisions and intend to
address those provisions in a
subsequent final rule. We discuss below
only those public comments associated
with provisions addressed in this final
rule.

We have revised some of the proposed
regulations after careful consideration of
the comments received. Some
comments were outside the scope of the
proposed rule, and therefore, are not
addressed in this final rule. In some
instances, commenters raised policy or
operational issues that will be addressed
through forthcoming regulatory and
subregulatory guidance to be provided
subsequent to this final rule; therefore,
some, but not all comments are
addressed in the preamble to this final
rule.

Brief summaries of the proposed
provisions that are being finalized in
this rule, a summary of the public
comments we received on those
provisions (except specific comments
on the paperwork burden or the
economic impact analysis), and our
responses to the comments are as
follows. Comments related to the
paperwork burden and the impact
analyses are addressed in the
“Collection of Information
Requirements” and ‘“Regulatory Impact
Analysis” sections in this final rule.

The following sections summarize
comments about the rule in general, as
well as specific comments about certain
policies. It should be noted that the
summarized comments are structured to
explain the provisions being finalized
and do not necessarily follow the order
of the regulation text:

1. Responses to General Comments

Generally, commenters were
supportive of the policies in the
proposed rule to continue the process of
streamlining Medicaid and CHIP
eligibility rules, policies and
procedures; to support a consumer
friendly approach, and provide
increased flexibility for states.

Comment: Several commenters were
concerned about the complexity of the
proposed rules and the significance of
the changes that need to be made to
fully implement the provisions of the
Affordable Care Act. Many commenters
were concerned about the short
timeframes for implementation and
about states’ ability to make needed
changes to policy, operations, and
information technology systems.

Response: We recognize that the
timing of this final rule may result in
implementation challenges, especially
from a systems perspective. As such, we
have evaluated the provisions of the
January proposed rule and are finalizing
in this rule only those provisions that
we believe states are already in the
process of implementing or must be
finalized to meet statutory deadlines.
The remaining provisions of the
proposed rule will be addressed at a
later date.

We will continue to work with states
to support their implementation efforts,
ensure successful partnerships between
states and the federal government. We
will also continue to offer intensive
technical assistance and support to
states, and facilitate sharing of
experience and knowledge across states.
Consistent with one commenter’s
recommendation, we will also utilize
other tools, including subregulatory
guidance and the State Operations and
Technical Assistance (SOTA) initiative
to address additional state questions
that arise.

2. Appeals—Delegation of Authority To
Conduct Medicaid Fair Hearings

We proposed to implement sections
1413 and 2201 of the Affordable Care
Act in part through procedures to
coordinate Medicaid fair hearings under
section 1902(a)(3) of the Act concerning
eligibility for populations whose income
is determined using modified adjusted
gross income (MAGI)-based
methodologies of the Act with appeals
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of eligibility determinations that are
made using MAGI-based methodologies
by Exchanges for advance payment of
premium tax credits and cost-sharing
reductions under section 1411(f) of the
Affordable Care Act. Consistent with the
requirements to streamline and
coordinate eligibility determinations,
under section 1943(b)(3) of the Act, as
added by section 2201 of the Affordable
Care Act, we proposed to provide states
with an option to delegate the authority
to conduct appeals to an Exchange or
Exchange appeals entity. The option is
similar to the option states have to
delegate Medicaid eligibility
determinations to an Exchange under
§431.10. We also proposed changes to
existing regulations at part 431 subpart
E to support further modernization and
streamlining of the Medicaid fair
hearing process.

In this final rule, we are finalizing the
provisions of our proposed rule related
to delegation of authority to conduct
Medicaid fair hearings to an Exchange
and an Exchange appeals entity at
sections §§431.10, 431.205(b),
431.206(d) and (e), 431.240 and the
proposed rule related to reinstatement
of an application at §§435.907(h) and
457.340(a). As discussed in section
II.A.3. of this final rule (relating to
notices), we also are adopting proposed
revisions to the current regulations at
sections §§431.211, 431.213, 431.230,
and 431.231, related to modernizing the
process of providing notices to
applicants and beneficiaries of their fair
hearing rights and decisions. In addition
to providing substantive comments on
the proposed regulations related to
coordination of appeals across the
Exchange, Medicaid and CHIP, a
number of commenters requested
delayed implementation of those
provisions. To provide states with
additional time to consider and
effectuate implementation of such
coordination, as well as to provide us
with additional time to consider the
comments received, we are not
addressing proposed provisions at
§§431.200, 431, 201, 431.205(e),
431.206(b), (c)(2), (e) as it relates to
accessibility under § 435.905(b),
431.210, 431.220, 431.221, 431.224,
431.232,431.241, 431.242, or 431.244.
Further, we are not addressing the
definitions related to appeals proposed
in 435.4, nor the provisions related to
coordination of appeals in § 435.1200.
We expect to address these proposed
provisions in a subsequent rulemaking.
Until final regulations are released,
current rules in part 431, subpart E
continue to apply. We note that while
we are not finalizing our proposed rules

relating to accessibility in the fair
hearing process or as it relates appeals
and notices at § 431.205(e) and
§431.206(e) at this time, fair hearing
processes and notices must continue to
be provided in an accessible manner in
accordance with relevant federal
statutes, including the Americans with
Disabilities Act and Title VI of the Civil
Rights Act of 1964, as well as any
applicable state laws.

We received the following comments
regarding the proposed regulations
related to delegation of fair hearings and
reinstatement of applications in certain
circumstances, which we are addressing
in this rulemaking:

Comment: Many commenters
supported our approach to permit
delegation of fair hearings to an
Exchange or Exchange appeals entity so
that an integrated hearing could be
conducted to address Medicaid and
Exchange-related eligibility issues
together. We also received comments
supporting the proposals to streamline
and simplify our current fair hearings
rules. While not providing specific
recommendations, the commenters
asked that we consider additional
measures to coordinate Medicaid and
Exchange eligibility appeals even more
effectively. A few commenters requested
that the final rule maintain state
flexibility for states to retain the
Medicaid appeals function within the
Medicaid agency.

Several commenters were concerned
that our proposed rules require
duplicative processes because states
must maintain the infrastructure and
capacity to hear MAGI-based appeals,
even if the state delegates the authority
to conduct fair hearings to an Exchange.
One commenter requested that we
eliminate the requirement at proposed
§431.10(c)(1)(ii) and § 431.205(b)(1)(ii)
that an individual be provided an
opportunity to request a fair hearing
before the Medicaid agency when the
state has otherwise delegated authority
to conduct the individual’s fair hearing
to the Exchange, and instead make this
provision a state option. The commenter
believed that this requirement would
undermine the efficiencies achieved
through delegation. Another commenter
recommended that only one hearing
opportunity be made available to
individuals, instead of requiring a
hearing if determined ineligible for
Medicaid and a hearing related to the
eligibility for advance payment of
premium tax credits and cost-sharing
reductions.

Response: We appreciate the support
for the proposal to permit states to
delegate MAGI-based eligibility appeals
to an Exchange or Exchange appeals

entity. We note that such delegation is
at state option. States are not required
to delegate such authority, but may
continue to have the Medicaid agency
conduct all Medicaid fair hearings.

We understand commenters’ concern
about duplication of effort in requiring
that Medicaid agencies retain an
infrastructure independent of the
Exchange appeals process to conduct
MAGI-based Medicaid eligibility
appeals when the state has delegated
authority for MAGI-based eligibility
appeals to an Exchange. There are two
key reasons why the Medicaid agency
must maintain its own appeals
infrastructure. First, an individual
whose application for Medicaid is
denied or not acted upon with
reasonable promptness has a right under
section 1902(a)(3) of the Act to an
opportunity for a fair hearing before the
Medicaid agency. We do not anticipate
that individuals will necessarily prefer
to have their appeal heard by the
Medicaid agency, but the statute
requires that the option be provided in
such delegation through our regulations.
Second, in a state where the Federally-
facilitated Exchange (FFE) is operating,
the HHS appeals entity will only
conduct appeals related to MAGI-based
eligibility determinations made by the
FFE. Thus, in states where the FFE is
operating, the Medicaid agency will
need to conduct all Medicaid fair
hearings related to MAGI-based
eligibility determinations made by the
Medicaid agency. For these reasons, we
are finalizing the requirement as
proposed.

States have options to streamline the
appeals infrastructure and reduce the
number of appeals that will come before
the Medicaid agency, in addition to the
options to delegate Medicaid appeals
authority under this final rule as
discussed above. In a state that has
established a state-based Exchange, the
state Medicaid agency may delegate
authority to conduct fair hearings of
MAGI-based determinations to the state-
based Exchange by requesting a waiver
under the Intergovernmental
Cooperation Act of 1968 (ICA), as long
as the state-based Exchange is a state
agency and the state can assure
sufficient oversight of the delegated fair
hearing process. As we noted in the
preamble to the proposed rule, when a
state has an ICA waiver permitting
delegation of fair hearings to another
state agency, the state is not required to
offer individuals an option to have their
hearing conducted by the Medicaid
agency.

In states where the FFE is operating,
a state Medicaid agency that allows the
FFE to make a Medicaid eligibility
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determination delegating such authority
under §431.10(c)(1)(i) has appeal
delegation options not available to a
State that proceeds with the assessment
model. If the Medicaid agency
authorizes the FFE to make MAGI-based
eligibility determinations, the agency
may also delegate authority to the HHS
appeals entity to conduct fair hearings
related to determinations of Medicaid
ineligibility made by the FFE,
establishing an integrated appeals
process with simultaneous appeals
related to a determination of advance
payments of the premium tax credits or
cost-sharing reductions. The Medicaid
agency would still need to maintain the
ability to conduct fair hearings for
eligibility determinations and denials
made by the Medicaid agency, as well
as when delegations are made under
these regulations for individuals who
opt out of a coordinated appeal before
the Exchange or Exchange appeals
entity, and specifically request a hearing
before the Medicaid agency. States will
also need to continue to conduct fair
hearings related to non-MAGI based
eligibility determinations, as well as fair
hearings related to termination,
suspension, or reduction of covered
benefits and other adverse
determinations.

Finally, with respect to the
recommendation that a right to only one
hearing be made available, we note that
there are two separate statutory
authorities for appeals related to
Medicaid and enrollment in a QHP and
eligibility for APTC and cost sharing
reductions, at section 1902(a)(3) of the
Act and section 1411(f) of the
Affordable Care Act, respectively. While
we permit states to integrate these
hearings and processes as much as
possible, both state Medicaid agencies
and the Exchange have distinct
responsibilities to provide for such
hearings, and we do not have authority
to eliminate individuals’ statutory
rights, or a Medicaid agency’s or
Exchange’s statutory responsibility. We
note that we are not addressing in this
final rule the proposed requirements
relating to coordination of notices.
Those proposed rules will be addressed
in future rulemaking.

Comment: Several commenters
requested clarification of our proposals
on delegation of Medicaid appeals to the
FFE, a state-based Exchange, or a state
with a partnership with the FFE. In
addition, commenters sought
clarification regarding when an
individual’s appeals rights are triggered
in states which have delegated authority
to make Medicaid eligibility
determinations to the Exchange versus
states in which the Exchange will make

only an assessment of potential
Medicaid eligibility. A few commenters
requested clarification about whether a
delegation of authority to conduct
Medicaid fair hearings to a state-based
Exchange would extend to an appeal to
the HHS appeals entity. The
commenters were concerned that
appeals could not be coordinated at the
HHS appeals entity, rendering
meaningless any efforts to achieve
coordination at the state level.
Response: States may choose to
delegate authority to conduct Medicaid
fair hearings for MAGI-based eligibility
determinations to the Exchange
operating in the state regardless of
whether the Exchange is the FFE, the
state-based Exchange or a partnership
between the state and the FFE in
accordance with the final rules at
§431.10(c) and (d). There is no
difference in the delegation authority
under the regulations, as proposed or as
finalized, based on the type of
Exchange. In accordance with such
delegation, the Exchange or Exchange
appeals entity may provide a fair
hearing on Medicaid issues, but
individuals must have the option to
have their Medicaid fair hearing heard
directly before the single state agency.
As discussed below, states with state-
based Exchanges that are state
governmental agencies also have an
additional way to coordinate appeals,
beyond delegation under our rules,
through a waiver granted under the
Intergovernmental Cooperation Act.
Under such a waiver, individuals would
not have a right to have their Medicaid
appeal heard by the single state agency.
In a state that has delegated authority
to the Exchange to make Medicaid
eligibility determinations based on
MAGI, individuals have the right to
request a fair hearing when the
Exchange has determined the individual
ineligible for Medicaid based on MAGI.
Thus, the determination of ineligibility
by the Exchange will trigger the
individual’s appeal rights. If the state
has delegated authority to the Exchange
to conduct fair hearings under these
regulations, such an individual found
ineligible for Medicaid by the Exchange
could request a fair hearing at the
Exchange or Exchange appeals entity so
that there would be one integrated
hearing conducting the Exchange-
related and Medicaid appeals at the
same time, or the individual may
instead request his or her Medicaid
issue be heard at the Medicaid agency.
If, an individual who is found by the
Exchange to be not eligible for Medicaid
based on MAGI seeks a determination
based on non-MAGI criteria, the
individual’s electronic account is

transferred to the Medicaid agency for a
full evaluation by the agency in
accordance with § 155.345(b) or (c) of
the March 2012 Exchange eligibility
final rule. If the Medicaid agency still
determines the individual ineligible, he
or she would be able to appeal that
decision using the Medicaid agency’s
fair hearing process.

In states in which the Exchange will
make an assessment of Medicaid
eligibility, and will not make final
Medicaid eligibility determinations or
denials, an assessment of ineligibility
for Medicaid based on MAGI will not
trigger Medicaid appeal rights. This is
because an assessment is not a final
Medicaid eligibility determination. As
indicated in § 155.302(b)(4) of the
March 2012 Exchange rule, as revised in
this rulemaking, applicants assessed by
the Exchange as not potentially eligible
for Medicaid based on MAGI but as
potentially eligible for Medicaid on
another basis will be transferred to the
Medicaid agency for a full Medicaid
determination; for these applicants,
Medicaid appeal rights will be triggered
when the Medicaid agency makes a final
eligibility determination. Under
§155.302(b)(4), applicants assessed as
not potentially eligible for Medicaid on
any basis will have a choice whether to
withdraw their Medicaid application or
obtain a full determination by the
Medicaid agency. If the applicant
withdraws his or her Medicaid
application, a final determination or
denial of Medicaid will not be made,
and therefore no appeal rights arise at
that point. (The applicant will have the
ability to reinstate their Medicaid
application in certain circumstances,
discussed more fully below). When an
applicant obtains a formal
determination by the Medicaid agency,
the Medicaid agency’s determination
will trigger appeal rights, if applicable.

Finally, if a state agency delegates
authority to conduct MAGI-based
eligibility appeals to an Exchange,
including a state-based Exchange, in
accordance with §431.10(c) and (d) of
this final rule, such a delegation would
extend to any government agency
adjudicating an Exchange appeal,
including the HHS appeals entity. We
note, however, that if a state delegates
authority to conduct fair hearings
through an ICA waiver to another state
agency, including a state-based
Exchange or state-based Exchange
appeals entity, Medicaid decisions
made by that entity could not be
appealed to the HHS appeals entity. The
ICA waiver is a waiver of single state
agency requirements that permits
alternative arrangements of state agency
functions to another state agency. Once
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such an agency has issued a decision
after a Medicaid fair hearing, that
Medicaid decision would be the final
decision of the Medicaid agency and
thus no further right of appeal would be
available to the individual. If the
individual decided to appeal his or her
advance payment of premium tax credit,
cost-sharing reduction or Exchange
eligibility decision to the HHS appeals
entity, that entity would need to adhere
to the Medicaid appeals entity decision
under § 155.302(b)(5), as revised in this
final rule, and § 155.345(h) which will
prevent inconsistent decisions between
the HHS appeals entity and the state-
based Exchange or Exchange appeals
entity.

Comment: Many commenters
requested clarification on the scope of
fair hearings that may be delegated from
a Medicaid agency to an Exchange or
Exchange appeals entity. Commenters
specifically requested clarification
regarding whether fair hearings of
eligibility determinations on bases other
than MAGI may be delegated to an
Exchange or Exchange appeals entity,
and whether findings other than MAGI-
based income determinations may be
delegated to an Exchange or Exchange
appeals entity.

Response: The term “MAGI-based
determinations” is used to refer to
determinations in which financial
eligibility is determined using the
MAGI-based methods described in
§435.603 of the March 2012 final
Medicaid eligibility rule. However, in
accordance with §435.911(c) of the
March 2012 final Medicaid eligibility
rule, a determination of eligibility based
on MAGI also entails a determination
that an individual meets the non-
financial conditions of eligibility,
including state residency and
citizenship or satisfactory immigration
status, and the denial of eligibility for an
individual considered for coverage
under a MAGI-based eligibility group
may be based on failure to meet any of
the financial or non-financial conditions
of eligibility. A delegation of fair
hearing authority under
§431.10(c)(1)(ii) to an Exchange or
Exchange appeals entity regarding a
denial of MAGI-based eligibility will
need to address any or all of the bases
of denial, just as a fair hearing
conducted by the Medicaid agency
would. We note that we have made
some technical modifications to the
regulation text at §431.10(c)(1)(ii) to
help clarify this point. As also noted in
the preamble to the proposed rule, we
remind states that while all appeals for
an individual with a MAGI-based
eligibility determination may be
delegated to an Exchange or Exchange

appeals entity under the regulation at
§431.10(c)(1)(ii), the FFE will only
accept a delegation of appeals involving
determinations rendered by the FFE.

The permissible scope of delegation
under §431.10(c)(1)(ii) to an Exchange
or Exchange appeals entity is limited to
appeals of MAGI-based eligibility
determinations. Appeals related to
denials of eligibility for individuals
excepted from application of MAGI-
based methodologies (for example,
eligibility based on disability) may not
be delegated under the regulation. As
discussed above, states may delegate
such appeals to another state agency,
including a state-based Exchange, by
requesting an ICA waiver.

Comment: One commenter asked
whether there is a timeframe under
which the individual must request a fair
hearing before the Medicaid agency to
effectuate the requirement under
§431.10(c)(1)(ii) that the state agency
must provide an individual an option to
have his or her Medicaid appeal
conducted at the Medicaid agency when
delegating authority to conduct fair
hearings to an Exchange or Exchange
appeals entity.

Response: An individual must be
provided the opportunity to opt to have
his or her Medicaid appeal adjudicated
at a hearing conducted at the Medicaid
agency, instead of having his or her
appeal for both enrollment in a QHP
and eligibility for APTC and CSR and
eligibility for Medicaid addressed at an
integrated hearing at the Exchange or
Exchange appeals entity. Section
431.206(d) specifies that the individual
must be informed of how to exercise
this right. We note that we clarify our
proposed regulation at §431.206(d) to
require that individuals must be
informed of this option in writing. We
are revising the regulation text at
§431.10(c)(1)(ii) to clarify that the
request for a hearing before the
Medicaid agency would need to be
requested instead of the Exchange
hearing. While we are not specifying a
specific timeframe, we would expect
that if an individual was opting for a
hearing before the Medicaid agency, that
request would be made at the time that
the individual is requesting a hearing.
Thus, we finalize these proposed
regulations with these minor
modifications.

Comment: Many commenters believed
that delegation of fair hearing authority
under the regulation should be
permitted. Some of the commenters
emphasized the need to permit
delegation only in the simplest manner
reducing burden to the consumer, and
without any duplication of appeals
processes. A few commenters suggested

we permit delegation under the
regulation only to an independent state
agency employing Administrative Law
Judges, and that delegation to any other
state agency still require an ICA waiver
to ensure transparency and opportunity
for stakeholder input. A few
commenters asked for clarification of
the conditions and process required
when requesting an ICA waiver. One
commenter opposed delegation of
authority to conduct fair hearings to any
other state or Exchange entity stating
that any delegation is duplicative, as
state agencies still will be required to
conduct Medicaid MAGI-based
hearings.

Response: Under proposed
§431.10(c)(1)(ii), states would be able to
delegate authority to conduct MAGI-
based fair hearings to an Exchange or
Exchange appeals entity, but to delegate
Medicaid fair hearings to another state
agency, states would need to request an
ICA waiver. We sought comment on
whether states also should be permitted
to delegate authority to conduct fair
hearings to another state agency under
the regulation.

The purpose of the proposed rule is
to promote coordination of appeals and
simplification of the appeals process by
permitting delegation of Medicaid
appeals to the Exchange or Exchange
appeals entity. Because coordination
between insurance affordability
programs is a key goal of the Affordable
Care Act, we are finalizing, with minor
modifications, the proposed regulations
at §431.10(c)(1)(ii) and at
§431.205(b)(1)(ii) to permit delegation
of authority to conduct Medicaid fair
hearings for denials of MAGI-based
eligibility to the Exchange or Exchange
appeals entity, including the FFE, state-
based Exchange or HHS or state-based
Exchange appeals entity, provided these
entities are government agencies or
public authorities that maintain
personnel standards on a merit basis.
After consideration of the comments, we
have determined not to extend authority
to delegate Medicaid fair hearings to
state agencies other than a state-based
Exchange or an Exchange appeals entity
under the regulations because it is
already allowed through an ICA waiver.
We note that the main goal and
justification for the delegation of fair
hearings under the regulation is to
achieve coordination across insurance
affordability programs, something
which would not be served by
delegation to another state agency.
Furthermore, Medicaid agencies already
can delegate conduct of fair hearings to
other state agencies through an ICA
waiver, and there is nothing additional
that states would be able to accomplish
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through delegation under the regulation
as opposed to an ICA waiver. Indeed,
the flexibility available to states under
an ICA waiver is greater than that which
is available under the regulation since
delegation of fair hearings under an ICA
waiver does not require that states
provide individuals a right to opt for a
hearing before the Medicaid agency, nor
would the delegation be limited to
MAGI-related appeals.

We have and will continue to apply
similar conditions to the delegation of
fair hearings under an ICA waiver as
those we require under § 431.10(c) and
(d). As explained in the proposed rule,
an ICA waiver may be requested
through a straightforward process using
a state plan amendment (SPA), and CMS
staff is available to provide technical
assistance to states in completing that
process. We note that our rules relating
to hearing officers do not require that
hearing officers be Administrative Law
Judges or set any particular
qualifications for hearing officers other
than impartiality. States have flexibility
to set such requirements in
implementing fair hearings as they see
appropriate. Thus, we do not set
standards regarding the qualifications of
hearing officers for states that delegate
authority to conduct fair hearings or
specify rules if the state agency employs
Administrative Law Judges in this final
rule.

Comment: One commenter expressed
concern that the proposal to remove
§431.10(e)(2) and (e)(3) weakens the
single state agency authority when
delegating authority to conduct appeals
to another agency. Other commenters
supported the removal of those
paragraphs because they are
inconsistent with the goals of delegation
of authority of appeals.

Response: We are finalizing our
proposal to remove paragraphs
§431.10(e)(2) and (e)(3) as they are
inconsistent with the option to delegate
the authority to conduct fair hearings to
an Exchange. We believe that the
proposed language in § 431.10(e), which
we are finalizing without modification,
clearly provides that only the Medicaid
agency may develop and issue rules and
policy related to the Medicaid program.

Comment: Several commenters
requested clarification of the kinds of
conclusions of law that could be subject
to review by the agency under
§431.10(c)(3)(iii). They also asked how
the agency review process a state may
establish to decisions made by an
Exchange or Exchange appeals entity
conducting Medicaid fair hearings
under this provision relates to the
“trumping rule” at § 155.302(b)(5),
which provides that if an appeals

decision rendered by the Exchange or
Exchange appeals entity conflicts with a
fair hearing decision concerning the
same individual rendered by the
Medicaid agency, the Exchange must
adhere to the Medicaid fair hearing
decision. A number of commenters
supported the limitation of the agency
review process to conclusions of law.
One commenter requested that the
option be extended to findings of fact.
Others recommend that the option be
eliminated altogether. These
commenters discussed that any review
by the state agency of a hearing officer’s
legal or factual conclusions would
violate the due process protections
afforded under Goldberg v. Kelly to have
the appeal decided by a neutral arbiter.
One commenter suggested that the
regulation at § 431.10(c) specify the
timeframe in which the Exchange or
Exchange appeals entity be required to
issue a decision for the state agency to
complete its review within the time
limits set forth in § 431.244.

Response: We are finalizing this
provision as proposed with minor
revisions to clarify the scope of the
review process. We note the provision at
§431.10(c)(3)(iii) is a state option for
Medicaid agencies to establish a process
that permits a limited review of the
decisions made by the Exchange or
Exchange appeals entity to ensure
Medicaid fair hearings are made with
the proper application of federal and
state Medicaid law and regulations,
including subregulatory guidance and
written interpretive policies. The
proposed regulation text is being revised
to clarify the scope of what the agency
may review would be limited to the
legal conclusions made during the fair
hearing to ensure that they
appropriately apply federal and state
Medicaid law and regulations, including
subregulatory guidance and written
interpretive policies properly and that
the review process be conducted by an
impartial official who was not directly
involved in the initial determination.

By way of example, suppose that the
Exchange hearing officer finds that an
individual has $800 in wages and $200
in child support income each month
and, based on these amounts, concludes
that the individual’s MAGI-based
household income is $1,000 per month.
Suppose also that the applicable income
standard for the applicable household
size for this individual is $900 per
month, and that the hearing officer
upholds the initial denial of eligibility.
The findings of $800 in wages and $200
of child support per month would be
factual findings, which the Medicaid
agency could not review under the
option provided at § 431.10(c)(3)(iii).

However, the hearing officer’s inclusion
of the wages and child support income
in total MAGI-based household income
involves an application of MAGI-based
methodologies, described in §435.603
of the March 2012 Medicaid eligibility
final rule, as implemented by the state,
which would be reviewable as a
conclusion of law. In this case, the
inclusion of wages would be correct, but
the inclusion of child support income
would be incorrect, and the agency
upon finding such an erroneous
application of state or federal rules
could reverse the hearing officer’s
decision to conclude that, based on
household income of $800, the
individual is Medicaid eligible.

Because of the important role that an
impartial hearing officer plays in
evaluating evidence and weighing
credibility in making findings of fact,
we are not extending the option at
§431.10(c)(3)(iii) to include agency
review of findings of fact. We note that
fair hearings conducted under a
delegation of authority in accordance
with §431.10(c)(1)(ii) must be
conducted in accordance with
§431.10(d)(1), which requires that the
delegation agreement between the
agency and the Exchange or Exchange
appeals entity must set forth the
responsibilities of each party to
effectuate the provisions of part 431
subpart E of the regulations. Section
431.205(d) provides that the fair hearing
process under subpart E must meet the
due process standards set forth in
Goldberg v. Kelly, 397 U.S. 254 (1970),
which requires that any review process
be conducted by an impartial official,
and be based solely on the information
and evidence in the record. We have
made a minor modification to
§431.205(b)(1)(ii) to clarify that the
hearing process provided through
delegation of authority to conduct a fair
hearing to an Exchange or Exchange
appeals entity would include the review
by the agency of the Exchange or
Exchange appeal entity’s application of
federal and state Medicaid law and
regulations, if such review is elected by
the state under § 431.10(c)(3)(iii) and
conducted by an impartial official who
was not directly involved in the initial
determination. We note also that the
state’s election under § 435.10(c)(3)(iii)
to conduct this limited review does not
create a right for the individual to
request or receive a de novo hearing
before the agency.

The review process that can be
established under § 431.10(c)(3)(iii)
functions completely independently
from the “trumping rule” at
§ 155.302(b)(5) of the Exchange
proposed rule. The former comes into
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play when an individual’s fair hearing
has been delegated to, and is heard by,
the Exchange or Exchange appeals
entity. The “trumping rule” at

§ 155.302(b)(5) as modified by this
rulemaking and at § 155.345(h) is
invoked when the Medicaid agency has
conducted the Medicaid fair hearing
relating to the appeal of a denial of
Medicaid eligibility and the Exchange or
Exchange appeals entity also has
conducted a hearing related to an appeal
of an award of advance payments of
premium tax credits. Similar to the
“trumping rule” at § 155.302(b)(5) of the
March 2012 Exchange final rule relating
to initial eligibility determinations, if
the Medicaid agency’s fair hearing
decision conflicts with the Exchange
appeals decision, the Exchange must
adhere to the Medicaid agency or fair
hearing decision for Medicaid eligibility
under § 155.302(b)(5) and § 155.345(h).

Finally, we do not believe it is
necessary to require in the Medicaid
regulations specified timeframes within
which an Exchange, in conducting a
delegated fair hearing, must transmit a
decision to the Medicaid agency.
Instead, as part of the agreement
required under §431.10(d), in
delegating the fair hearing authority to
the Exchange or Exchange appeals
entity, the parties will need to stipulate
each party’s responsibilities to ensure
that the time frames established under
§ 431.244(f) are met.

Comment: One commenter sought
clarification of whether the review
process of appeal decisions made by the
Exchange which the commenter
expressed as “‘required” at
§431.10(c)(3)(iii) is considered in the
agency’s quality assurance Payment
Error Rate Measurement (PERM)
sampling.

Response: The regulation at
§431.10(c)(3)(iii) does not set a
requirement, but provides states an
option to establish a review process of
appeal decisions as a part of its
oversight of the delegation of authority
to conduct fair hearings to an Exchange
or Exchange appeals entity. We note the
agency has other means to oversee its
delegation of authority to conduct
hearings. Implications for PERM are
beyond the scope of this regulation; we
intend to issue additional guidance on
PERM.

Comment: Many commenters
supported the reinstatement of an
individual’s Medicaid application at
§435.907(h) when the individual had
withdrawn his or her application after
an assessment of Medicaid ineligibility
by the Exchange, appealed the level of
APTC and CSR awarded by the
Exchange, and the Exchange or

Exchange appeals entity reversed the
initial assessment and found the
individual to be potentially eligible for
Medicaid. A few commenters sought
clarification regarding the retroactive
nature of the reinstatement effective as
of the date the individual submitted the
application to the Exchange. Another
commenter asked how this provision
relates to the timeliness requirements
for Medicaid agencies to process an
application under §435.912 of the
March 2012 Medicaid eligibility final
rule. A few commenters raised a
concern that if an Exchange appeals
entity hearing officer upholds the
finding of eligibility for advance
payment for premium tax credit, the
reinstatement would not take effect.
These commenters recommended that
the Medicaid application be reinstated
whenever an individual files an appeal
with the Exchange or Exchange appeals
entity to capture a broader set of
individuals who may be eligible for
Medicaid or CHIP.

Response: We appreciate the support
for the provision at § 435.907(h) to
reinstate the Medicaid application of an
individual who has withdrawn his or
her Medicaid application upon initial
assessment of Medicaid ineligibility by
the Exchange, but who is subsequently
assessed as potentially Medicaid eligible
following an appeal related to an award
of advance payments of the premium
tax credits or cost sharing reductions.
We are finalizing this provision as
proposed, except to clarify that the 45-
day or 90-day timeliness standards do
not apply to these reinstated
applications. By the time the Exchange
appeal decision is rendered, 45 or 90
days from the date of application may
already have elapsed, making
compliance by the Medicaid agency
unrealistic. Instead we clarify that the
timeliness standards required under
§435.912 of the March 2012 Medicaid
eligibility final rule apply based on the
date the application is reinstated.
However, we note that the 45 and 90
days prescribed in the regulation
represent the outer limit for all
applications. In the case of a reinstated
application which has been the subject
of an Exchange appeal, we would expect
that the individual’s electronic account
would be comprehensive, and that
considerably less time would be needed
for the Medicaid agency to act on the
case. We would expect states to take this
into account in establishing timeliness
standards for prompt determinations on
reinstated applications under
§435.911(c) and § 435.912 of the March
2012 Medicaid eligibility final rule. The
reinstated application must be made

effective retroactive to the date the
individual submitted his or her
application to the Exchange (not the
date the application is reinstated) to
protect the effective date of coverage
required under § 435.914 of the current
regulations (redesignated at §435.915 in
the March 2012 Medicaid eligibility
final rule). We also proposed a similar
application reinstatement provision for
CHIP at §457.340(a), which we are
finalizing as proposed with a minor
modification to remove the reference to
§435.909 which was inadvertently
inserted in the proposed rule and has no
relationship to CHIP. We note that states
also will need to develop reasonable
timeliness standards for such reinstated
applications in accordance with
§457.340(d) of the March 2012
Medicaid eligibility final rule.

We have not modified the proposed
regulation text to reinstate the Medicaid
or CHIP application of every individual
who has withdrawn his or her Medicaid
or CHIP application in accordance with
§155.302(b)(4) of the March 2012
Exchange final eligibility rule and who
then subsequently appeals the
determination of eligibility for advance
payments of the premium tax credits or
cost-sharing reductions at § 435.907(h)
and §457.340(a). We believe that the
interests of individuals filing an
Exchange appeal who should have been
assessed as potentially Medicaid eligible
by the Exchange, but who nonetheless
withdrew their Medicaid application
following the Exchange’s assessment,
will be protected through the Exchange
appeals process because the Medicaid
application for those assessed
potentially Medicaid eligible will be
reinstated, and their account transferred
to the Medicaid agency for a full
determination. On the other hand, to
reinstate the Medicaid application of
every applicant for whom the Exchange
appeals processes ultimately confirms
the initial assessment of Medicaid
ineligibility made by the Exchange—
regardless of how high above the
Medicaid income standard the
individual’s income may be—would
create confusion for individuals and
impose, we believe, unnecessary
administrative burden on state Medicaid
agencies. We expect to work closely
with Exchanges to ensure accurate
assessments of Medicaid and CHIP
eligibility in accordance with federal
regulations.

Comment: One commenter sought
clarification of when Medicaid agencies
will have to decide whether or not to
delegate eligibility determinations or
fair hearings to the Exchange, and
whether there will be additional
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requirements if the agency chooses not
to delegate such responsibility.

Response: There is no deadline to
elect to delegate eligibility
determinations or appeals to an
Exchange or Exchange appeals entity.
As discussed in section II.A.6. of
preamble, the regulation permitting
delegation of eligibility and fair hearings
goes into effect on October 1, 2013.
Once a state decides to delegate
authority to conduct eligibility or
appeals, it must indicate such an
election through the state plan, establish
a written agreement with the Exchange
or Exchange appeals entity, and
otherwise comply with the provisions
set forth in the regulation. A state may
revoke its delegation at a later time
through the same process. Whether or
not a state chooses to delegate authority,
it must comply with the provisions of
§435.1200, §457.348 and § 457.350,
issued in the March 2012 Medicaid
eligibility final rule, to ensure
coordination across all insurance
affordability programs and a seamless
consumer experience. We proposed
revisions to these provisions in the
January 2013 proposed rule to address
the agencies’ responsibilities to
coordinate notices and appeals, but are
not finalizing them in this final rule.

Comment: One commenter questioned
whether a state might be able to obtain
the enhanced matching funds for
systems enhancement at a 90/10 match
for enhancement of their appeals
systems. Another commenter asked for
clarification as to whether federal
financial participation (FFP) would be
available for appeals delegated to an
Exchange.

Response: The enhanced FFP match
rate of 90/10 for the design,
development, and installation of
eligibility systems is available only for
components of the Medicaid
Management Information System
(MMIS), including eligibility and
enrollment systems through the end of
2015, subject to meeting the seven
conditions and standards outlined in
the April 19, 2011 final rule at 74 FR
21950. A 75/25 match rate is available
for operations and maintenance of these
systems. Appeals systems do not qualify
for enhanced funding under these rules.
Instead, FFP at a 50/50 rate is available.
For more details on 75/25 match rate
discussion, see http://
www.medicaid.gov/State-Resource-
Center/FAQ-Medicaid-and-CHIP-
Affordable-Care-Act-ACA-
Implementation/Downloads/Affordable-
Care-Act_-Newest-Version.pdf. The
availability of FFP and responsibility for
funding subject to cost allocation rules
applies to administration of fair

hearings in the same manner as any
other context and is not affected by the
state’s delegation decision.

Comment: A few commenters
suggested that we revise § 431.240 to
require that hearing officers who
adjudicate Medicaid fair hearings abide
by specific ethical standards, either the
National Association of Hearing
Officials’ Model Code of Ethics or the
National Association of Administrative
Law Judiciary’s Model Code of Judicial
Conduct for State Administrative Law
Judges. We did not receive any
comments related to our proposed
modification of § 431.240 related to
access to information.

Response: As discussed above,
existing regulation at § 431.240 require
hearing officers to be impartial.
Additionally, existing regulations at
§431.205 require hearing systems to
comport with due process standards of
Goldberg v. Kelly, 397 U.S. 254 (1970).
Current regulations do not require
hearing officers to belong to a particular
profession, and we did not propose to
modify this policy in the proposed rule.
Therefore, we are not making any
changes to §431.240 in response to this
comment. However, as noted above, we
are addressing this comment, in part, by
including that an impartial decision-
maker must be used if a state is electing
to establish a review process of legal
conclusions made by hearing officers
operating under delegated fair hearing
authority. We also encourage states to
examine this issue further and to ensure
that the requirement to utilize impartial
hearing officers at § 431.240 are adhered
to when conducting fair hearings. We
finalize §431.240(c) without
modification.

3. Notices
a. Electronic Notices (§ 435.918)

Current notice regulations require
paper-based, written notices. To
establish a more timely and effective
notification process, proposed §435.918
would direct states to provide
individuals with the option to receive
notices through a secure, electronic
format in lieu of written notice by
regular mail. Consumer safeguards were
proposed to ensure that individuals
make a conscious choice to receive
notices in electronic format, and would
be able to opt-in and opt-out of their
election. We solicited comments
regarding the proposed consumer
safeguards. In addition, we requested
comments on whether other types of
communications, in addition to
eligibility notices, should be offered in
electronic format. We are finalizing
§431.206(e), to permit beneficiaries to

receive notices regarding fair hearings
electronically, consistent with proposed
§435.918. We note that we are not
addressing in this final rule comments
related to accessibility of fair hearing
notices. We will consider these
comments and this portion of
§431.206(e) when we finalize our rules
related to accessibility for individuals
who are limited English proficient and
individuals with disabilities in a future
rulemaking. We also proposed
modifications to §§431.211, 431.213,
431.230, and 431.231 to update and
modernize the language in the
regulation to remove the term “mail”
and instead use “‘send,” to reflect the
option for beneficiaries to receive
notices electronically, consistent with
the consumer protections in proposed
§435.918. We proposed in
§457.110(a)(1) the same consumer
option and protections for electronic
notices in CHIP, and we are making
technical changes in the final rule to
better align the provisions. A
modification was also proposed to
paragraph (a) in §457.110 regarding the
accessibility of information for
individuals who are limited English
proficient and individuals with
disabilities. However, we will finalize
this provision in future rulemaking.

We received many comments
regarding the requirement to provide
individuals with the option to receive
notices electronically, the majority of
which supported this option as an
important part of modernizing the
notification process provided that strong
consumer protections are in place.

Comment: We received many
comments regarding proposed
§435.918(a)(1), which would require the
agency to confirm by regular mail the
individual’s election to receive notices
electronically. Some commenters
recommended, instead, allowing
electronic confirmation for individuals
applying on-line. One commenter
suggested that in states with a FFE, the
FFE should be responsible for issuing
all mailed confirmations. Also, several
commenters were concerned that the
proposed written confirmation actually
required individuals to choose receipt of
electronic notices twice, and that this
would be confusing and burdensome for
the agency and these consumers. Many
other commenters encouraged CMS to
maintain the requirement to confirm an
individual’s election through regular
mail to ensure that individuals have
made an informed decision, and to
provide them with an opportunity to
change their election. One commenter
suggested that the mailed confirmation
include a list of the types of notices that
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the agency will send in electronic
format.

Response: Proposed section
§435.918(a)(1), redesignated
§435.918(b)(1) in our final rule, requires
the agency to send, via regular mail,
written confirmation that an individual
has elected to receive electronic notices
and that forthcoming notices will be
delivered electronically. This
communication must also instruct the
individual on how to change this
election if the individual made the
initial choice inadvertently or wishes to
change his or her mind. The purpose of
the mailed communication is to affirm
the individual’s choice and allow the
individual an early opportunity to opt-
out of receiving notices in electronic
format. The individual does not have to
respond to this written notice to
complete his or her election to receive
electronic notices; he or she need only
respond if he or she wanted to change
the initial election. Therefore, there will
not be any need for individuals to
request electronic notices twice, as some
commenters thought. We are clarifying
at §435.918(b)(1) of the final regulation
that it is the agency’s responsibility to
ensure that the individual’s election to
receive notices electronically is
confirmed by regular mail, since the
individual will receive all future
communication from the Medicaid
agency including information on how to
establish an electronic account with the
state, if he or she has not already done
so. If a different arrangement makes
more sense in a given state, the
Medicaid agency and Exchange can
delegate this responsibility to the other
agency in the agreement entered into
under §435.1200(b)(3). We are not
requiring that this communication
specify which types of notices will be
delivered in electronic format, but
suggest that states take this under
consideration as it would enable
individuals to better anticipate the type
of notices that will be posted to an
electronic account. We anticipate, based
on one state’s experience piloting
electronic notices, few individuals will
revert back to paper notices. However,
given that electronic notification will be
a new approach for many individuals,
we believe this is an important
consumer protection to ensure that
individuals make a deliberate choice
regarding the format in which they
receive information. In future years,
when electronic notices are more
prevalent, we will revisit whether
written confirmation of the individuals
choice to receive notices in electronic
format is still a relevant consumer
protection.

Comment: Several commenters
requested that electronic notices be the
default method for notice delivery such
that if an individual fails to indicate
whether he or she prefers an electronic
or paper format for notices, notices
would automatically be provided
electronically. One commenter
suggested that electronic notices should
be the default for specific populations,
such as those individuals determined
eligible through an Exchange Web site.

Response: We maintain that electronic
notices should be provided only if the
individual affirmatively opts for such
notices. The default approach makes an
assumption that the individual has the
technology to regularly retrieve notices
posted to his or her electronic account.
Even if an individual applies through an
Exchange Web site, the individual may
not have regular access to technology to
enable ongoing retrieval of electronic
notices. Consequently, we do not
believe this change is appropriate at this
time as it could pose a barrier to
applicants and beneficiaries with
limited access to technology.

Comment: Several commenters
recommended that Medicaid and CHIP
eligibility notices be provided in both
electronic and in paper format until an
individual indicates in writing that they
no longer wish to receive such notices
by regular mail. Some commenters also
recommended that all notices regarding
adverse actions always be sent in paper
format via regular mail to allow for
additional protection against delivery
error. One commenter recommended
that hearing scheduling notices should
always be sent via regular mail to ensure
adequate hearing slot availability.

Response: We are concerned that
requiring agencies to provide dual
electronic and paper notices may pose
an administrative burden for some
states. While we require that agencies
provide individuals with a choice to
receive notices in electronic format in
lieu of paper format, at state option, all
notices or a subset of notices, such as
those relating to adverse actions, could
be provided in dual formats. We
appreciate the concern expressed for
ensuring consumer protections against
delivery error. In § 435.918(a)(4), the
agency is required to send an email or
other electronic communication alerting
the individual that a notice has been
posted to his or her account. To guard
against delivery error, if the required
alert is returned as undeliverable, the
agency must send such notice by regular
mail within three business days of the
date of the failed electronic
communication. This requirement has
been further clarified by a revision to
§435.918(a)(5). We believe that

electronic notices are likely to increase
receipt of important eligibility
information, as individuals will have
greater flexibility to access notices
regardless of changes to their postal
address.

Comment: We received a few
comments that recommended we amend
§435.918 to include specific language
noting the importance of ensuring that
the notice must be accessible to persons
who are limited English proficient and
individuals with disabilities.

Response: We agree that all eligibility
notices must be accessible to persons
who are limited English proficient and
individuals with disabilities, and we
will be addressing such rules in future
rulemaking.

Comment: One commenter requested
clarification on what constitutes an
“undeliverable” communication in
§435.918(a)(5).

Response: “Non-delivery reports” are
system messages that report the delivery
status to the sender. We expect that if
the agency receives a non-delivery
report, this constitutes an undeliverable
communication.

Comment: One commenter requested
clarification regarding how to date a
paper version of an electronic notice.
When an electronic communication is
undeliverable, indicating an individual
may not be aware of an electronic notice
posted to his or her account,
§435.918(a)(5) requires that the agency
send a paper version of the electronic
notice within three business days. The
commenter, noting the ability to send
the paper version of the electronic
notice within 24 hours, supported
maintaining the same date on both
notices.

Response: It is important for the date
of the paper notice to reflect the date it
is sent, not the date of the undelivered
electronic notice. We anticipate that
while some states may be able to issue
a paper version of the electronic notice
within 24 hours, other states may take
up to the required limit of 3 days.
Individuals are given a limited time to
take action, such as requesting a date for
a hearing, and this is based on the date
the notice is sent to the individual.

Comment: One commenter requested
clarification as to whether agencies are
required to monitor an individual’s
account to determine if a notice was
accessed.

Response: We are not requiring that
agencies monitor accounts to determine
whether notices are accessed. If the
electronic alert is not undeliverable, the
agency should assume an individual is
able to access his or her notice.

Comment: One commenter
recommended that we include a
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requirement that allows the agency to
limit the number of times an individual
can request that an electronic notice be
provided in paper format.

Response: We believe that it is an
important consumer protection to allow
individuals to request notices in a paper
format. Some individuals may not have
the technology available to readily print
notices from an electronic account.

Comment: A number of commenters
supported offering additional types of
communications through an electronic
format. In addition to eligibility notices
and information specified in subpart E
of part 431, there are other
communications that occur between an
individual and the Medicaid or CHIP
agency. Some of these communications
include requests for additional
information, annual renewal forms and
reminders, premium payment
information, and information on
covered services.

Response: We do not believe it is
necessary to amend §435.918(a) to
include other types of communications.
In § 435.918(a), we specify that
eligibility notices and information in
part 435, and notices and information
required under subpart E of part 431, be
provided in electronic format. For
example, information on covered
services must be available electronically
in addition to paper format, as required
by § 435.905(a). Annual renewal forms
must also be offered in electronic format
in accordance with §435.916. We do not
think it is appropriate or operationally
feasible to require other types of
communications to be provided
electronically. We encourage states with
the capacity to provide additional
communications electronically, and
with beneficiaries preferring that mode
of communication, to do so, as long as
in compliance with any existing
regulations that govern the type of
communication.

Comment: One commenter asked
whether proposed §435.918(b), which
asserts that the agency may only provide
electronic notices if the individual
elected to receive electronic notices and
must be permitted to change such
election at any time, is duplicative of
paragraph §435.918(a).

Response: We agree with the
commenter, and the provision has been
amended by removing redundant
language in § 435.918(b)(1) and
§435.918(b)(2).

Comment: A number of commenters
requested a later effective date for
implementing electronic notices.

Response: We recognize that states are
at different places in the development of
their eligibility and enrollment systems,
and that the technology needs to be in

place to offer beneficiaries and
applicants the option to receive notices
electronically. We have amended
§435.918(a) to delay the requirement to
provide notices electronically until
January 1, 2015, but permit states to
implement October 1, 2013 if their
systems are ready.

Comment: One commenter suggested
that we clarify whether “send” in
§431.230 means send by mail or in
electronic format consistent with
§435.918.

Response: Under proposed
§431.206(e), all information required
under subpart E of part 431 must be
provided in electronic format in
accordance with §435.918, if an
individual elects to receive such
information in electronic format. To
further clarify, we have added to
§431.201, that the definition of “send”
means deliver by mail or in electronic
format consistent with § 435.918.

Comment: One commenter requested
clarification regarding § 431.231(c)(2),
which provides beneficiaries 10 days to
request a hearing from receipt of the
notice of action. The date on which the
notice is received is considered to be 5
days after the date on the notice, unless
the beneficiary shows that he or she did
not receive the notice within the 5-day
period. The commenter specifically
requested clarification regarding how an
individual might show proof that they
did not receive an electronic notice
within the 5-day time period.

Response: We understand the concern
expressed by the commenter, but do not
believe that this issue is specific to the
receipt of electronic notices, but receipt
of notices in general. It is challenging
for an individual to provide proof of a
negative, however, it is important to
provide individuals with the
opportunity to demonstrate that they
did not receive notices. One example of
how an individual might demonstrate
that he did not receive an electronic
eligibility notice is by providing
documentation that he closed the email
account on record with the agency. If an
individual cannot receive the emailed
alert that a notice is posted to the
electronic account, the individual is not
in receipt of the notice.

Comment: A few commenters
requested that we define whether the “5
days” §431.231(c)(2) refers to calendar
days or business days.

Response: We are not defining
whether the 5 days” refers to calendar
days or business days, but allow states
the flexibility to define this in their
operating procedures.

b. Coordinated Notices (§435.1200)

For individuals whose electronic
account is transferred to the Medicaid
agency for a determination of eligibility
from another insurance affordability
program, §435.1200(d)(6) of the March
2012 Medicaid eligibility final rule
directs that the Medicaid agency notify
such other program of its final
determination of eligibility or
ineligibility only for individuals who
have enrolled in the other program
pending completion of the agency’s
final determination. We proposed to
redesignate and modify this requirement
at §435.1200(d)(5) to require that the
Medicaid agency notify the other
program of the final determination of
Medicaid eligibility or ineligibility for
all individuals whose electronic account
was transferred from another insurance
affordability program. The same
requirement was proposed for CHIP at
§457.348(d)(5). No comments were
received regarding these specific
provisions. We also proposed a number
of other changes to §435.1200 and
§457.348 relating to coordination of
notices and appeals. In this final rule,
we are codifying § 435.1200(d)(5) of the
proposed rule at paragraph
§435.1200(d)(6). Other proposed
changes to § 435.1200 of the March 2012
Medicaid final eligibility rule, including
the redesignation of paragraph (d)(6), as
appropriate, will be addressed in
subsequent rulemaking. We are also
finalizing proposed § 457.348(d)(5) as
§457.348(c)(6), but other proposed
changes to §457.348 will be addressed
in subsequent rulemaking.

4. Medicaid Enrollment Changes Under
the Affordable Care Act Needed To
Achieve Coordination With the
Exchange

a. Certified Application Counselors
(§435.908 and § 457.340)

Many state Medicaid and CHIP
agencies have a long history of
supporting providers and other
organizations to assist individuals in
applying for and maintaining coverage.
Commonly referred to as “application
assisters” and referred to in this
rulemaking as “certified application
counselors,” these organizations and
individuals provide direct assistance to
individuals seeking coverage, and can
play a key role in promoting enrollment
among low-income individuals. The
proposed regulations at § 435.908(c)
sought to ensure that certified
application counselors, whom we
expect to continue to play an important
role in facilitating enrollment in the
expanded coverage options available
under the Affordable Care Act, will have
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the training and skills necessary to
provide reliable, effective assistance to
consumers. We proposed basic
standards for states to certify
application counselors, which we
believe are consistent with the practice
in many states today. These standards
include proposed procedures to ensure
that these trained certified application
counselors have clear authority to
access and protect confidential
information about individuals they
serve, and with that authority have a
special relationship with the Medicaid
agency that enables the counselors to
track and monitor applications. The
proposed regulations at § 435.908(c), as
finalized in this rulemaking, are
applicable to CHIP, as well under
§457.340(a) of the March 2012
Medicaid eligibility final rule; no
revisions are needed or made to
§457.340(a). We received the following
comments concerning the proposed
certified application counselor
provisions:

Comment: We received a few
comments expressing support for the
proposed requirement that states have a
designated web portal for use by
certified application counselors that has
a secure mechanism for granting rights
for only those activities the certified
application counselor is certified to
perform. Commenters stated that such a
portal will increase the proportion of
applications that are submitted
electronically, thereby providing more
applicants with access to electronic
verification and real-time eligibility
while increasing the state’s
administrative efficiency. Other
commenters also recommended a
clarification that states may use the
same portal for Navigators and non-
Navigator assistance personnel
authorized under 45 CFR 155.205(d)
and (e) with proper assignment of rights
and functionality.

Response: We appreciate the support
for the establishment of a designated
web portal for use only by properly
trained and certified application
counselors. However, given the systems
challenges states face in preparing for
the initial open enrollment period and
starting up the new system of insurance
affordability programs, we are
concerned that requiring such a portal
could disrupt well-functioning
application counselor programs that
exist today. Therefore, while we
encourage states to consider such
portals as an effective vehicle for
administering and overseeing certified
application counselor programs, we are
removing from the final rule the
requirement that such portals be
established as proposed at

§435.908(c)(3)(i). Although not
required, states may elect to develop
these portals to support the work of
certified application counselors.

Comment: One commenter requested
that we issue guidance on the
availability of federal funding to help
support grants or payments to certified
application counselors—in particular
information about how Medicaid
administrative claiming can be used to
match community-based investments in
application assistance.

Response: FFP is available for state
expenditures to certify and support
certified application counselors, but,
since community-based application
counselors are not state or local
employees, FFP is not available for
salaries or other direct costs of certified
application counselors.

Comment: Many commenters
requested that we require that certified
application counselors be trained to
provide culturally and linguistically
competent services. They believed that
it is not sufficient to remind Medicaid
and CHIP agencies of their
responsibility to ensure access to
individuals with limited English
proficiency and those living with
disabilities, and urged us to provide
states with specific guidance and
examples of how to fulfill this
responsibility. Some commenters
recommended that to be certified,
application counselors must be trained
in providing culturally and
linguistically appropriate services.
Some commenters recommended that
we require training for application
counselors include accommodating the
health care needs of specific
populations, such as children.

Response: Consistent with title VI of
the Civil Rights Act of 1964, the
Americans with Disabilities Act, and
other civil rights laws, state Medicaid
and CHIP agencies must ensure that
their programs are accessible to
individuals with limited English
proficiency and individuals with
disabilities. This responsibility is
codified, in part, at § 435.905(b),
§435.907(g), §435.908(a), and §457.330
(incorporating by reference the
requirements of § 435.907) of the March
2012 Medicaid eligibility final rule, and
is also contained in non-Medicaid
specific regulations implementing the
Americans with Disabilities Act and
other civil rights laws. Note that
clarifying changes were proposed in the
January 2013 proposed rule to the
accessibility standard in § 435.905(b);
those proposed changes are not
addressed in this final rule, but we
intend to address them in subsequent
rulemaking. State agencies can use

certified application counselors as a tool
in meeting their responsibilities to make
their programs accessible to individuals
with limited English proficiency and
individuals with disabilities. But, while
some organizations providing
application assistance to individuals
applying for coverage under an
insurance affordability program may be
subject to civil rights laws independent
of the fact that they are serving as a
certified application assistor (for
example, as a condition of accepting
federal funding), we do not believe it
appropriate to hold them responsible for
meeting the accessibility standards
established for state Medicaid and CHIP
agencies under our regulations.

Moreover, to require a community
organization or provider with a mission
to provide targeted assistance to one
segment of the population to also be
able to provide assistance to all others,
would threaten the participation of
valuable state partners in maximizing
enrollment across the state’s entire
population.

Comment: Some commenters
supported the option provided to states
to certify application counselors. These
commenters pointed to existing
programs in which states work with
community organizations to expand
enrollment, and that state flexibility to
continue current, successful programs is
important. Other commenters
recommended that certification of
application counselors be required for
all Medicaid and CHIP agencies. These
commenters discussed that there will be
organizations providing application
assistance in every state, that these
organizations need to be trained, and
that consumers need to know who is
available to provide competent
assistance.

Response: We agree that a network of
application counselors can be a valuable
asset and can support states’ outreach
and enrollment efforts. We urge all
states to consider working with
interested organizations and providers
in creating an application counselor
program. However, we believe states are
best able to determine the need for such
a program, and we do not believe it is
necessary to require that state Medicaid
programs create such programs.

Comment: We received a number of
comments on certified application
counselors and requirements related to
conflicts of interest. Some commenters
stated that in addition to receiving
training on conflict of interests, certified
application counselors should be
contractually required to serve in the
best interests of clients and to disclose
any existing relationships with qualified
health plans or insurance affordability
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programs to consumers. Some
commenters recommended that health
insurance issuers, their subsidiaries and
licensed insurance brokers and agents
be explicitly excluded from being
certified as certified application
counselors given their inherent financial
conflict of interest.

Response: We are clarifying the
language in § 435.908(c)(1)(iii) to make
clear that certified application
counselors must adhere to all rules
prohibiting conflicts of interest. States
may not certify any organization or
individual who does not meet this
standard, or who may be motivated to
act in a manner contrary to best interest
of the individual being helped. Thus,
any organization that the state finds to
have an inherent conflict could not,
under the proposed regulation, be
certified as an application counselor.
We do not believe it necessary or
appropriate to identify specific types of
organizations as categorically barred
from serving as application counselors
and are finalizing this regulation as
proposed.

Comment: A few commenters
requested that we require states to
maintain a current list of certified
application counselors on the agency
Web site, and the list should include
any limitations on services that they are
certified to provide. Commenters
suggested that it will be important for
consumers to not only be informed of
the functions and responsibilities of
certified application assisters, as
required in §435.908(c)(3)(i), but to also
know who is certified and whether there
are any limitations on the services each
certified application counselor is
certified to provide.

Response: We encourage states to
adopt the practice recommended by the
commenter, as an effective mechanism
to connect consumers with needed
assistance. However, utilization of
certified application counselors is at
state option, and while we believe such
a mechanism will enhance consumers’
ability to identify resources available to
help with applications we do not think
it appropriate to require states to post a
current list of counselors on their Web
site. We note that such a requirement
could deter some states from creating or
expanding their application counselor
program if they do not have the
resources to create and maintain such a
list.

Comment: A commenter asked CMS
to clarify that states can meet their
outstationing requirements under
§435.904 with application counselors at
the appropriate locations. They
suggested that given the overlap of
functions described it would seem

inefficient to maintain separate systems
of assistance.

Response: States may be able to use
certified application counselors to help
meet the outstationing requirements set
forth in current regulations at § 435.904,
under which state Medicaid agencies
are required to provide pregnant women
and children an opportunity to apply for
coverage at designated ‘““outstation
locations.” Section 435.904(e) requires
that, except for outstation locations that
are infrequently used by the pregnant
women and children targeted under the
regulation, the state agency must have
staff available at each outstation
location. Under paragraph (e)(3) of that
section, properly trained provider or
contractor staff or volunteers—which
could include organizations, staff and
volunteers certified as application
counselors—may be used in lieu of, or
as a supplement to, agency staff to meet
this requirement, subject to certain
conditions set forth in the regulation.

Comment: Commenters asked for
clarification on the overlap of functions
and certification requirements between
certified application counselors in
Medicaid and application counselors as
proposed for the Exchange at § 155.225.

Response: Although the exact
language of the Exchange application
counselor regulation at proposed 45
CFR 155.225 (which is not being
finalized in this rulemaking) and that of
the Medicaid regulation at § 435.908(c)
differ, the policies reflected are
consistent. The main substantive
difference is that the Exchange
regulation at proposed 45 CFR 155.225
would not permit certified application
counselors to limit the activities that
they agree to perform, but instead would
require them to perform all assistance
activities identified in the regulation,
whereas states can permit Medicaid and
CHIP application counselors to elect to
limit the activities which they will
perform for applicants.

As noted in the preamble to the
proposed rule, we remind the
commenters that state Medicaid and
CHIP agencies and the Exchange are
charged under §435.1200 and §457.348
of the Medicaid eligibility final rule and
proposed § 155.345 of the Exchange rule
to enter into agreements with each other
to create a seamless and coordinated
application and enrollment process
across all insurance affordability
programs, and the state agencies and the
Exchange should consider such
coordination in developing their
application counselor programs. States
could elect, for example, to create a
single certification process for all
insurance affordability programs, or
each program could accept application

counselors certified by another program.
To the extent to which an application
counselor is certified by one program
but not the other, the counselor would
assist the individual in submitting the
single streamlined application for all
insurance affordability programs to the
entity by which they are certified. It is
important to note that regardless of the
entity to which the application
counselor submits the application, the
application will be evaluated for
eligibility in QHPs and all insurance
affordability programs.

Comment: One commenter requested
more information about the
development and review of training
materials for certified application
counselors. This commenter stated that
although the regulations provide that
any individual providing customer
service must be trained in a host of areas
related to the insurance affordability
programs, no specificity is provided
about the development and review of
the materials, and they requested
clarification on whether states will have
the opportunity to review and comment
on materials prior to their use. We also
received comments that recommended
we require certified application
counselors to apply for recertification
annually or biannually to ensure that
they are qualified and up to date on
changes in policy and procedures.

Response: Under § 435.908(c)(1)(ii)
and (iii), states must ensure that
application counselors are properly
trained prior to certification, and we
expect states will need to develop
training and any training materials to be
used to satisfy this requirement. We
note that materials will be developed by
HHS for use by certified application
counselors registered with an FFE,
including State Partnership Exchanges,
and state Medicaid and CHIP agencies
may adapt such materials to support
their training efforts. FFP is available for
costs to the state of conducting training
or testing of certified application
counselors, including any costs to the
state for preparation and assembly of
training materials. Being effectively
trained in the rules and regulations of
the different insurance affordability
programs in accordance with
§435.908(c)(1)(ii) necessarily requires
keeping abreast of any pertinent changes
in those rules, and under these
regulations states will need to ensure
that application counselors are kept up-
to-date. However, there are different
ways to accomplish this goal—annual or
periodic recertification is one-way,
refresher trainings or written
communications may be another—and
we believe states should have flexibility
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in determining the process that best
works in each state.

Comment: A few commenters
recommended that applicants and
enrollees be able to opt to designate
their certified application counselor to
receive copies of notices, or to access
electronic notices in the client account.

Response: As discussed in the
preamble of the proposed rule, the
certified application counselor program
is not designed to provide the level of
personal assistance to applicants and
beneficiaries that is provided by an
authorized representative, discussed in
the next section in the preamble.
However, there is nothing to prevent an
applicant or beneficiary from
designating a certified application
counselor to also serve as his or her
authorized representative, and for such
counselor to assume that function, in
accordance with §435.923, as finalized
in this rulemaking.

Comment: One commenter suggested
that regulations governing application
assistance are not necessary. The
commenter believed that, absent any
evidence that application counselors
currently working in states to help
individuals apply for Medicaid do not
have the training and skills necessary to
provide reliable, effective assistance to
consumers, or would not meet
confidentiality requirements, there is no
reason to regulate state practices in this
area.

Response: We recognize the
successful development of application
assistor, or application counselor,
programs by many states without the
existence of federal regulations, and
have aimed to develop regulations that
will not disrupt existing, successful
programs and practice. However, given
the significant changes to the
availability of and access to affordable
health coverage created under the
Affordable Care Act—including the
advent of coverage in a QHP through the
Exchange, with premium tax credits and
cost sharing reductions available to
qualifying individuals, the coordinated
eligibility and enrollment process
required across all insurance
affordability programs, and the
expansion in use of online applications,
with the possibility confidential
information being returned to
consumers in real time through an
electronic interface—we believe that
establishment of baseline federal
standards, to be applied consistently
across states and programs, is important
to safeguarding consumer interests and
ensuring the integrity of the assistance
provided.

b. Authorized Representatives
(§435.923)

We proposed regulations intended to
be consistent with current state policy
and practice, regarding the definition,
designation, and responsibilities of
‘“authorized representatives” to act on
behalf of applicants and beneficiaries in
applying for and maintaining coverage.
Authorized representatives have
historically provided valuable support
to individuals needing help navigating
the application and enrollment process,
as well as ongoing communications
with the agency, particularly to seniors
and individuals with disabilities, and
we expect their role to continue. We
proposed to define the term “authorized
representative” as an individual or
organization that acts responsibly on
behalf of an applicant or beneficiary in
assisting with the individual’s
application and renewal of eligibility
and other ongoing communications with
the Medicaid or CHIP agency. Under
current regulations at § 435.907,
retained in the March 2012 Medicaid
eligibility final rule, states must accept
applications from authorized
representatives acting on behalf of an
applicant. We received the following
comments concerning proposed
provisions relating to authorized
representatives:

Comment: One commenter requested
clarification on whether states may
enforce additional requirements not
specifically listed in the federal
regulations on authorized
representatives. An example of this
would be state specific regulations
governing who may serve as an
authorized representative for
individuals who are not medically or
legally competent.

Response: Under proposed
§435.923(a), legal documentation of
authority to act on behalf of an
applicant or beneficiary under state law,
such as a court order establishing legal
guardianship or power of attorney may
serve in place of a written designation
from the applicant or beneficiary, signed
and submitted in accordance with
§435.923(f). Under the regulation,
however, states may not limit
authorized representatives to
individuals identified in such a legal
document or granted authorization
under operation of state law or
otherwise impose requirements other
than those listed in § 435.923 on other
individuals whom an applicant or
beneficiary wishes to have serve as his
or her authorized representative. We
have separated the regulation text as
proposed at §435.923(a) at
§435.923(a)(1) and §435.923(a)(2).

Comment: We received a number of
comments regarding who may serve as
an authorized representative. One
commenter recommended that
organizations should not be permitted to
be designated as authorized
representatives. Another commenter
recommended that we allow states to
decide whether to permit organizations
to be authorized representatives. The
commenter suggested that by permitting
only individuals to serve as authorized
representatives, states will be better able
to ensure transparency and
accountability of the authorized
representative. Another commenter
recommended that we add a definition
of organization to § 435.923(e) to clarify
what types of organizations may act as
authorized representatives, for example,
only non-profit organizations.

Response: We believe that there are
situations in which an individual may
need an organization to serve as his or
her authorized representative and it is
appropriate for an organization to serve
in this capacity, such as for individuals
residing in a nursing home who do not
have family available to assist them. We
are finalizing the regulation as proposed
in this regard. Protections at proposed
§435.923(e), finalized in this
rulemaking, are designed to ensure that
organizations serving as an authorized
representative adhere to laws and
regulations relating to conflicts of
interest and act in the best interest of
the individual.

Comment: We received a number of
comments related to the timeframe for
designation of authorized
representatives. One commenter
recommended that states be given
options or flexibility in this area,
explaining that states may wish to make
the designation of the authorized
representative last for 12 months by
default, for example, unless the
applicant or beneficiary designates
otherwise. Another commenter
recommended that we add that the
authorization is valid until the
application is denied or benefits are
terminated and the appeal process is
completed.

Response: Our regulations clearly
state that applicants and beneficiaries
are able to change authorized
representatives at any time. States may
not make a designation automatically
expire such that an individual would
need to redesignate an authorized
representative after a given period of
time. However, they are allowed to
provide beneficiaries with the
opportunity to change their authorized
representative at the renewal point. For
example, states can indicate that a
beneficiary has an authorized
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representative and remind the
individual that they may keep or change
the representative on the renewal
document.

Comment: One commenter asked for
clarification on whether the scope of the
authorization is defined by the
beneficiary or applicant, or whether,
once invoked, the representative
assumes all of the duties named in the
regulations, including “all other
matters” with either agency.

Response: We clarify that the scope of
the authorization is defined by the
Medicaid applicant or beneficiary.

Comment: We received a number of
comments on § 435.923(c), specifically
related to the fact that the designation
of an authorized representative can only
be revoked in writing. Commenters
suggested that it would be more
appropriate and efficient to allow the
designation to be revoked by all of the
modalities by which it can be made in
the first place.

Response: We agree with the
commenter’s suggestion and have
revised the regulation text accordingly.

Comment: One commenter requested
clarification on whether the permissions
given the authorized representative may
be granted in part, for example in tiers,
if an applicant so chooses. The
commenter suggested that an applicant
may wish to authorize someone to sign
his or her application, but not to receive
his or her notices, for example.

Response: We are clarifying that the
permissions given to the authorized
representative may be granted in part.
The proposed regulation allows
applicants and beneficiaries to designate
an individual or organization to act on
their behalf and that the scope of
authorization is defined by the
applicant or beneficiary.

Comment: One commenter asked us
to confirm that the definition provided
for authorized representatives is the
same definition that the Social Security
Administration uses.

Response: We clarify that the
definition is not the same.

Comment: A few commenters
requested additional clarification
regarding situations in which an
individual is unable to personally elect
an authorized representative due to
medical incapacity. One commenter
agreed that written designation by the
individual or legal documentation
should be obtained in most instances,
but the proposed rule may be overly
restrictive in that it could result in
unreasonable delay in determining some
individuals’ eligibility for Medicaid.
The commenter recommends that states
be given the authority to waive this
regulation in instances when obtaining

legal documentation to allow
individuals or organizations to act as
authorized representatives would be
difficult. Another commenter suggested
that legal documentation of authority to
act on behalf of an application or
beneficiary under state law, such as
court order establishing legal
guardianship or a power of attorney,
should serve in place of written
authorizations by the applicant or
beneficiary.

Response: Under section § 435.923(a),
legal documentation of authority to act
on behalf of an applicant or beneficiary
under state law, such as a court order
establishing legal guardianship or power
of attorney may serve in place of the
applicant or beneficiary’s designation.
The option to submit such
documentation is intended to enable
applicants who do not have the capacity
to provide a signature to authorize
representation.

5. Medicaid Eligibility Requirements
and Coverage Options Established by
Other Federal Statutes

a. Presumptive Eligibility for Children
(§435.1102)

We proposed to revise existing
regulations to align with the adoption of
MAGI-based methodologies.

Comment: One commenter suggested
that presumptive eligibility could be
better streamlined by using only a gross
income standard for eligibility
determinations.

Response: Current regulations allow
states to use either gross income or to
have qualified entities make a closer
approximation of the countable family
income, which would be used for a
regular determination by the state
agency, by applying simple disregards.
We believe it is appropriate to retain
this flexibility for states once MAGI-
based methodologies are in place.
Therefore, we are codifying the
flexibility of states in §435.1102(a), as
proposed, to direct qualified entities to
use either gross income or to apply
simplified methods, as prescribed by the
state, to better approximate MAGI-based
household income, as defined in
§435.603 of the March 2012 final rule.

Comment: Many commenters objected
to the state option to obtain an
attestation of citizenship or satisfactory
immigration status, or state residency as
part of a presumptive eligibility
determination. They suggested that
requiring an attestation of immigration
status would likely deter some
potentially eligible individuals who
often need urgent access to health care
services from receiving care. Further the
commenters suggested that the rules on

immigration status are detailed and
complex, and qualified entities cannot
reasonably be expected to understand or
explain them to individuals being asked
to attest their status. Some commenters
stated that states should have the option
to request self-attestation of citizenship.

Response: We clarify that our
proposed rule gave states the option to
require qualified entities or qualified
hospitals to request this information but
did not require it. We believe that this
option is important in the context of
extending the ability to conduct
presumptive eligibility determinations
to hospitals because it limits the
possibility that individuals who are not
citizens or qualified immigrants or
residents of the state are found eligible
on a presumptive basis, receive
expensive services, only ultimately to be
determined ineligible for Medicaid.
Therefore, we are retaining the language
as proposed and maintain this provision
as a state option.

Comment: One commenter requested
that we add current foster care children
as a presumptive eligibility group in our
final regulation.

Response: We clarify that former
foster children are already a population
that is eligible to be determined
presumptively eligible. We do not
currently have the authority to add
current foster care children as a
presumptive eligibility group, but this is
unnecessary because current foster
children are automatically eligible for
Medicaid and do not need to be
determined presumptively eligible.

b. Presumptive Eligibility for Other
Individuals (§435.1103)

Comment: Some commenters stated
that states should have the option to
elect how many presumptive eligibility
periods should be allowed for each
pregnancy. Others supported our
proposed rule to permit only one
presumptive eligibility period per
pregnancy.

Response: We believe that providing
pregnant women with one presumptive
eligibility period per pregnancy is
reasonable in accordance with section
1920 of the Act, under which pregnant
women may receive ambulatory
prenatal care during a presumptive
eligibility period, defined as continuing
through the date a full Medicaid
determination is made under the State
plan, or, if a woman does not submit a
regular application through the end of
the month following the month during
which the presumptive eligibility
determination was made. Therefore, we
are finalizing the regulation as proposed
to provide one presumptive eligibility



42176 Federal Register/Vol.

78, No. 135/Monday, July 15, 2013 /Rules and Regulations

period for pregnant women per
pregnancy.

c. Presumptive Eligibility Determined
by Hospitals (§435.1110)

We proposed to add §435.1110 to
implement section 1902(a)(47)(B) of the
Act, added by the Affordable Care Act,
to give hospitals the option to determine
presumptive eligibility for Medicaid.
The statute provides hospitals
participating in Medicaid with this
option whether or not the state has
elected to permit qualified entities of
the state’s selection to make
presumptive eligibility determinations
for children, pregnant women or other
specific populations under other
sections of the statute.

We received the following comments
concerning the hospital presumptive
eligibility provisions:

Comment: We received many
comments related to the establishment
of standards under proposed
§435.1110(d)(1) for hospitals that opt to
make presumptive eligibility
determinations. Some commenters
encouraged CMS to provide states with
maximum flexibility to implement
presumptive eligibility standards for
hospitals, while other commenters
stated that the Secretary should
establish federal standards applicable to
hospitals making presumptive eligibility
determinations in all states. Other
commenters supported the flexibility
given to state agencies to establish
standards, and some stated that states
should have even broader authority to
establish clear criteria and qualifications
which hospitals would have to meet to
make presumptive eligibility
determinations. Some believe that the
Secretary should establish minimum
federal standards and qualifications,
with the state option to impose
additional standards. Commenters
generally requested additional guidance
to states on how they must work with
hospitals that elect to make presumptive
eligibility determinations. Finally, some
commenters stated that the Secretary
should establish federal standards for
hospitals that opt to make presumptive
eligibility determinations under
§435.1110 of the regulations, related to
the proportion of individuals
determined presumptively eligible by
the hospital that submits a regular
application and the percent of such
individuals who are ultimately
determined eligible by the agency.
Commenters suggested that states
should use the federal standards to
determine which hospitals are capable
of making presumptive eligibility
determinations.

Response: We are finalizing
§435.1110(d)(1) as proposed. Oversight
of qualified entities making presumptive
eligibility determinations, including
qualified hospitals under §435.1110, is
a state responsibility. Under
§435.1110(d)(1), states may establish
state-specific standards for qualified
hospitals that conduct presumptive
eligibility determinations related to the
success of assisting individuals
determined presumptively eligible who
submit a regular application and/or are
approved for eligibility by the agency.
We believe this is an area more
appropriate for state flexibility, than for
imposition of a uniform federal standard
for all participating hospitals across all
states. Therefore, we are finalizing
§435.1110(d), as proposed. We will
monitor implementation and consider
whether further guidance is warranted.

Per §435.1110(d)(2), which we also
are finalizing as proposed, state agencies
are required to take appropriate
correction action for any hospital that
does not meet the standards established
by the state or which the state otherwise
determines is not making, or is not
capable or making, presumptive
eligibility determinations in accordance
with state policies and procedures. In
fulfilling their responsibility under
§435.1110(d)(2), states may develop
other proficiency standards, training
and audits, with which hospitals would
need to comply, to be authorized to
make presumptive eligibility
determinations in the state.

Comment: We received many
comments on the populations for which
hospitals can make presumptive
eligibility determinations. Some
commenters stated that hospitals should
be allowed to make presumptive
eligibility determinations for all of the
patient populations they serve. Some
commenters recommended that states be
given the option to elect and limit the
populations that may be determined
presumptively eligible by hospitals.
Some commenters stated that the
preamble did not align with the
regulation text relating to this issue in
the proposed rule. Many commenters
requested additional clarification on the
populations for which hospitals may
make presumptive eligibility
determinations.

Response: We intended to propose
that qualified hospitals must be
permitted to make presumptive
eligibility determinations based on
income for all of the populations for
which presumptive eligibility may be
available in accordance with §435.1102
and §435.1103. The specific reference
to children, pregnant women, parents
and caretaker relatives, and other adults

in proposed §435.1110(c)(1) was not
intended to eliminate presumptive
eligibility determinations by hospitals
for other populations included in
§435.1103 (that is, former foster care
recipients or women with breast or
cervical cancer or individuals seeking
coverage of family planning services).
We are revising the regulation text at
§435.1110(c)(1) to clarify that states
electing to limit the presumptive
eligibility determinations which
hospitals can make must permit the
hospitals to make presumptive
eligibility determinations based on
income for all of the populations
included in §435.1102 and §435.1103.
Under §435.1110(c)(2), which we
finalize as proposed in this rulemaking,
states may also permit hospitals to make
presumptive eligibility determinations
for populations for which income is not
the only factor of eligibility (for
example, for individuals who may be
eligible under an eligibility group based
on disability, or individuals eligible
under a demonstration project approved
under section 1115 of the Act).
Comment: A commenter expressed
that hospitals wishing to make
presumptive eligibility determinations
should be required to attend training on
policies and procedures established by
the states. The commenter suggested
that this was important to maximize the
likelihood that eligible individuals
complete the full Medicaid eligibility
process. They supported the proposed
rule that states may require hospitals
electing to make presumptive eligibility
determinations to assist individuals in
completing and submitting the full
application and understanding any
documentation requirements.
Response: In accordance with
§435.1110(a) of the proposed rule,
finalized as proposed in this
rulemaking, states are required to
provide Medicaid during a presumptive
eligibility period, to individuals who are
determined to be presumptively eligible
by a qualified hospital, subject to the
same requirements as apply to the State
options under §§435.1102 and 435.1103
regardless of whether the state
otherwise has opted to provide
Medicaid during a presumptive
eligibility period under either of those
sections. While not necessarily
requiring establishment of a formal
training program, current regulations at
§435.1102(b) require states to provide
qualified entities with information on
relevant state policies and procedures
and how to fulfill their responsibilities
in making presumptive eligibility
determinations. This requirement is
unchanged in this rulemaking and will
apply in the case of hospitals electing to
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be a qualified hospital under §435.1110.
If a hospital does not follow state
policies and procedures, or is not
successful in helping individuals to
submit regular applications in
accordance with standards established
by the state, proposed §435.1110(d)(2)
would require states to institute
appropriate corrective action, including
(but not requiring) termination of the
hospital as a qualified hospital. We are
revising proposed § 435.1110(d) by
adding paragraph (d)(3) to provide that
the agency may disqualify a hospital as
a qualified hospital only after it has first
provided the hospital with additional
training or taken other reasonable
corrective action measures.

Comment: A few commenters
requested that states should be able to
receive 100 percent FMAP for any
recoupments or disallowances CMS may
seek related to an improper eligibility
determination by a hospital. One
commenter questioned whether a state
can make a qualified hospital liable
when a presumptive eligibility
determination results in a denial for a
full Medicaid category.

Response: Under existing regulations,
there is no recoupment for Medicaid
provided during a presumptive
eligibility period resulting from
erroneous determinations made by
qualified entities. Payment for services
is guaranteed during a presumptive
eligibility period; without such a
guarantee, providers could not rely on
the determination. Under this provision,
states will not be permitted to recoup
money from the hospital (and CMS will
not recoup FFP from the state).
However, under §425.1110(d)(2), a state
may disqualify a hospital from
conducting presumptive eligibility
determinations if the state finds that the
hospital is not making, or is not capable
of making, accurate presumptive
eligibility determinations in accordance
with applicable state policies and
procedures. Such a disqualification is
permitted only after the state has
provided additional training or taken
reasonable corrective action measures to
address the issue. Finally, we clarify
that states may not make a qualified
hospital liable when an individual who
was found presumptively eligible by the
hospital submits a full application and
is subsequently denied Medicaid
eligibility.

Comment: Some commenters
requested that for individuals
determined presumptively eligible by a
hospital for the adult group under
§435.119 of the March 2012 Medicaid
final eligibility rule, a state should
receive 100 percent federal funding for
services provided unless and until the

individual completes the eligibility
process and is determined not “newly
eligible” or eligible for coverage under
the adult group. Commenters suggested
that enhanced federal funding is
necessary because there will not be
sufficient information available to
determine whether the presumptively
eligible individual should be claimed at
100 percent federal funding or the
state’s regular FMAP at the time of the
initial presumptive eligibility
determination.

Response: While we understand the
commenters’ concerns, there is no basis
to provide the 100 percent FMAP during
a presumptive eligibility period. The
state would receive the increased FMAP
provided under the Affordable Care Act
only for individuals who the state
determines actually (not presumptively)
qualify for Medicaid under the adult
group and are determined to be “newly
eligible.” The methodology for such
claims is set forth in the final FMAP
regulation (78 FR 19918). However,
states may retroactively adjust claiming
to receive the enhanced matching rate
for individuals determined
presumptively eligible who
subsequently complete a regular
application, are determined by the state
to be eligible for Medicaid under the
adult group and are found to be ‘“newly
eligible.” Such retroactive adjustment
may extend back to the first month of
the month in which the regular
application was filed or up to 3 months
prior to the month of application in
accordance with §435.914 of the
regulations (redesignated at § 435.915 in
the March 2012 Medicaid final
eligibility rule).

Comment: One commenter requested
that we confirm that §435.1110(b)(2) of
the proposed rule gives states the option
to require that to participate as a
qualified hospital, a hospital must assist
individuals in completing and
submitting the full application and help
individuals understand any
documentation requirements. The
commenter suggested that this function
is the same as that of an application
counselor and requests clarification on
whether a state could also require that
a hospital that performs presumptive
eligibility determinations must follow
regulations in § 435.908 relating to
certified application counselors.

Response: Although we are not
requiring hospitals that perform
presumptive eligibility determinations
to also furnish services of certified
application counselors, states may
impose specific requirements on
hospitals to ensure that they fulfill their
role in assisting individuals with
completing and submitting the full

application. At a minimum, states have
a responsibility to ensure that an
individual determined presumptively
eligible by qualified hospitals is
informed about how to apply and can
obtain an application.

Comment: We received several
comments on the viability of
presumptive eligibility determinations
with the advent of real-time eligibility
determinations. One commenter
recommended that states should have
the latitude to require hospitals to use
the state’s online application system
and determine presumptive eligibility
only if a real-time full eligibility
determination cannot be made. Another
commenter suggested that if eligibility
can be determined in real-time, then
there is no need for presumptive
eligibility, and asked us to clarify
whether the state could terminate use of
presumptive eligibility without
violating the Affordable Care Act’s
Maintenance of Medicaid Eligibility
requirements, as added by section
2001(b) of the Affordable Care Act
(codified at sections 1902(a)(74) and
1902(gg) of the Social Security Act (the
Act).

Response: We agree that the promise
of real-time eligibility determinations
makes the role of presumptive eligibility
different than it has been in the past. In
situations in which the individual files
a regular application right away, the
presumptive eligibility period would
likely be considerably shorter—and
eliminated altogether, as a practical
matter, if a real-time determination is
made. However, even with the most
modernized systems, there inevitably
will be individuals for whom a real-time
eligibility determination will not be
possible. There also will be individuals
who will not be comfortable with the
online application, and will instead opt
to use the paper application. In such
situations and for such individuals,
presumptive eligibility remains a useful
tool to facilitate prompt coverage and
enrollment in the program. States have
flexibility to minimize the length of
presumptive eligibility periods by
requiring that hospitals and other
qualified entities assist individuals in
submitting the single streamlined
application online. States may not
terminate use of presumptive eligibility
for pregnant women or individuals with
breast or cervical cancer prior to 2014 or
for children prior to October 1, 2019
without violating maintenance of effort.

Comment: One commenter requested
clarification on how hospital
presumptive eligibility will interact
with eligibility in breast and cervical
cancer groups.
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Response: If a state has elected to
provide presumptive eligibility for
individuals with breast or cervical
cancer under § 435.1103(c)(2), it can
limit qualified entities under that
section to providers which conduct
screenings for breast and cervical cancer
under the state’s Centers for Disease
Control and Prevention (CDC) breast
and cervical cancer early detection
program (BCCEDP), and if it has done
so, the state may limit hospitals which
may determine presumptive eligibility
for individuals with breast or cervical
cancer on that basis to hospitals that
conduct screenings under the state’s
BCCEDP. In states that do not opt to
provide presumptive eligibility for
individuals with Breast or Cervical
Cancer under §435.1103(c), states
similarly may limit hospitals’ ability to
determine presumptive eligibility for
individuals with breast or cervical
cancer under §435.1110 to those that
conduct screenings under the state’s
BCCEDP.

6. Coordinated Medicaid/CHIP Open
Enrollment Process (§435.1205 and
§457.370)

We proposed to implement section
1943 of the Act and section 1413 of the
Affordable Care Act to require that
Medicaid and CHIP agencies begin
accepting the single streamlined
application during the initial open
enrollment period to ensure a
coordinated transition to new coverage
that will become available in Medicaid
and through the Exchange in 2014. Our
proposed rule seeks to ensure that no
matter where applicants submit the
single, streamlined application during
the initial open enrollment period, they
will receive an eligibility determination
for all insurance affordability programs
and be able to enroll in appropriate
coverage for 2014, if eligible, without
delay.

Comment: Many commenters
supported the proposal in
§435.1205(c)(1) that Medicaid and CHIP
agencies to begin accepting the single
streamlined application and MAGI
determinations from the Exchange and
to process MAGI eligibility starting in
October 2013. Commenters believe this
is necessary to ensure coordination with
the Exchange, and to facilitate a
seamless transition to the new coverage
that will become available in Medicaid
and through the Exchanges in 2014.
Many commenters acknowledged that
the public will be hearing about new
coverage options throughout the
summer and fall of 2013, and expressed
concern that it would result in
confusion if, when people went to apply
for coverage and were found eligible for

Medicaid (or their children eligible for
Medicaid or CHIP), they were told to
return several months later and submit
a new application.

Response: We agree with the
commenters that acceptance of the
single streamlined application by state
Medicaid and CHIP agencies starting in
October 2013 is needed to ensure
coordination with the Exchange, and in
facilitating new coverage that will be
available to Medicaid-eligible eligible
individuals in January 2014. Therefore,
we are finalizing the rule as proposed
and confirm that individuals may not be
required to return in January to reapply.

Comment: Some commenters
expressed concern that it is
unreasonable to require states to comply
with the prescribed time frames for
coordinated enrollment with the
Exchange in the proposed rule. They
noted that states must make major
policy, operations, and systems changes
to implement federal requirements,
which will impact agency eligibility
staff, vendors, clients, and other
stakeholders. Pending final and
complete federal guidance, it is a
significant challenge for states to
develop policies, design efficient
business processes, build systems and
new interfaces, and effectively
communicate changes to clients and
stakeholders by the proposed federal
implementation dates. One commenter
noted that its state legacy system cannot
process or transfer electronic accounts,
which means that the proposed rule has
effectively shortened the timeframe to
implement its new eligibility system by
3 months. Another commenter noted
that Medicaid eligibility systems,
policies and staff are not structured to
operate in a time-limited open
enrollment environment or to apply
competing eligibility criteria
concurrently, and cannot be changed to
do so with only a few months’ notice.

Commenters recommended that
Medicaid agencies not be required to
begin accepting streamlined
applications or determinations from the
Exchange prior to January 1, 2014.
Instead, during the initial open
enrollment from October 1, 2013 to
December 31, 2013, commenters
requested that at state option,
individuals may be required to apply
separately to the Medicaid agency and
to the Exchange and to have their
eligibility determined by the
corresponding agency. One state
suggested, as an alternative, the
information exchanged will be limited
to only the Medicaid-specific
information that is included in the
single streamlined application.

Response: We appreciate the
operational challenges states face in
preparing for implementation of the
Affordable Care Act, but we believe that
these effective dates are central to the
success of open enrollment and we have
consistently targeted the October 1 date
as we have worked with states to
finance and develop their IT systems.
We have identified a set of seven critical
success factors that states must meet by
October 1 in an attempt to prioritize
what must be accomplished within this
timeframe. We have regularly shared
these with states via webinars, on the
CALT at https://calt.cms.gov/sf/go/
doc163697nav=1, through State
Operational Technical Assistance
(SOTA) calls and in IT gate reviews.
These include the following: (1) Ability
to accept application data, (2) MAGI
rules engine in eligibility system, (3)
MAGI Conversion, (4) Submission of
state income thresholds and flexibilities,
(5) Connection to Federally Facilitated
Exchange (or establishment of State
Based Exchange), (6) Connection to
Federal Data Services Hub, and (7)
Ability to confirm Minimum Essential
Coverage.

We recognize the efforts that states are
making across a broad range of areas,
and have released regulations,
information technology