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(g) Weight of the Evidence. If a statement is admitted into evidence, the military judge must permit the defense to
present relevant evidence with respect to the voluntariness of the statement and must instruct the members to give
such weight to the statement as it deserves under all the circumstances.
(h) Completeness. If only part of an alleged admission or confession is introduced against the accused, the defense,
by cross-examination or otherwise, may introduce the remaining portions of the statement.
(i) Evidence of an Oral Statement. A voluntary oral confession or admission of the accused may be proved by the
testimony of anyone who heard the accused make it, even if it was reduced to writing and the writing is not
accounted for.
(i) Refusal to Obey an Order to Submit a Body Substance. If an accused refuses a lawful order to submit for
chemical analysis a sample of his or her blood, breath, urine or other body substance, evidence of such refusal may
be admitted into evidence on:

(1) a charge of violating an order to submit such a sample; or

(2) any other charge on which the results of the chemical analysis would have been admissible.

Rule 305. Warnings about Rights

(a) General Rule. A statement obtained in violation of this rule is involuntary and will be treated under Mil. R. Evid.
304.

(b) Definitions. As used in this rule:

(1) “Person subject to the code” means a person subject to the Uniform Code of Military Justice as contained in
Chapter 47 of Title 10, United States Code. This term includes, for purposes of subdivision (c) of this rule, a
knowing agent of any such person or of a military unit.

(2) “Interrogation” means any formal or informal questioning in which an incriminating response either is
sought or is a reasonable consequence of such questioning.

(3) “Custodial interrogation™ means questioning that takes place while the accused or suspect is in custody.
could reasonably believe himself or herself to be in custody, or is otherwise deprived of his or her freedom of action
in any significant way. .

(¢) Warnings Concerning the Accusation, Right to Remain Silent, and Use of Statements.

(1) Article 31 Rights Warnings. A statement obtained from the accused in violation of the accused's rights
under Article 31 is involuntary and therefore inadmissible against the accused except as provided in subdivision (d).
Pursuant to Article 31, a person subject to the code may not interrogate or request any statement from an accused or
a person suspected of an offense without first:

(A) informing the accused or suspect of the nature of the accusation;

(B) advising the accused or suspect that the accused or suspect has the right to remain silent; and

(C) advising the accused or suspect that any statement made may be used as evidence against the accused or
suspect in a trial by court-martial.

(2) Fifth Amendment Right to Counsel. If a person suspected of an offense and subjected to custodial
interrogation requests counsel, any statement made in the interrogation after such request, or evidence derived from
the interrogation after such request, is inadmissible against the accused unless counsel was present for the
interrogation.

(3) Sixth Amendment Right to Counsel. If an accused against whom charges have been preferred is interrogated
on matters concerning the preferred charges by anyone acting in a law enforcement capacity, or the agent of such a
person, and the accused requests counsel, or if the accused has appointed or retained counsel, any statement made in
the interrogation, or evidence derived from the interrogation, is inadmissible unless counsel was present for the
interrogation.

(4) Exercise of Rights. If a person chooses to exercise the privilege against self-incrimination, questioning
must cease immediately. If a person who is subjected to interrogation under the circumstances described in
subdivisions (c)(2) or (c)(3) of this rule chooses to exercise the right to counsel, questioning must cease until counsel
is present.

(d) Presence of Counsel. When a person entitled to counsel under this rule requests counsel, a judge advocate or an
individual certified in accordance with Article 27(b) will be provided by the United States at no expense to the
person and without regard to the person’s indigency and must be present before the interrogation may proceed. In
addition to counsel supplied by the United States, the person may retain civilian counsel at no expense to the United
States. Unless otherwise provided by regulations of the Secretary concerned, an accused or suspect does not have a
right under this ruie to have military counsel of his or her own selection.
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(e) Waiver.

(1) Waiver of the Privilege Against Self-Incrimination. After receiving applicable warnings under this rule. a
person may waive the rights described therein and in Mil. R. Evid. 301 and make a statement. The waiver must be
made freely, knowingly, and intelligently. A written waiver is not required. The accused or suspect must
affirmatively acknowledge that he or she understands the rights involved, affirmatively decline the right to counsel.
and affirmatively consent to making a statement.

(2) Waiver of the Right to Counsel. If the right to counsel is applicable under this rule and the accused or
suspect does not affirmatively decline the right to counsel, the prosecution must demonstrate by a preponderance of
the evidence that the individual waived the right to counsel.

(3) Waiver After Initially Invoking the Right to Counsel.

(A) Fifth Amendment Right to Counsel. 1f an accused or suspect subjected to custodial interrogation
requests counsel, any subsequent waiver of the right to counsel obtained during a custodial interrogation concerning
the same or different offenses is invalid unless the prosecution can demonstrate by a preponderance of the evidence
that:

(i) the accused or suspect initiated the communication leading to the waiver; or
(ii) the accused or suspect has not continuously had his or her freedom restricted by confinement, or
other means, during the period between the request for counsel and the subsequent waiver.

(B) Sixth Amendment Right to Counsel. If an accused or suspect interrogated after preferral of charges as
described in subdivision (c)(1) requests counsel, any subsequent waiver of the right to counsel obtained during an
interrogation concerning the same offenses is invalid unless the prosecution can demonstrate by a preponderance of
the evidence that the accused or suspect initiated the communication leading to the waiver.

(f) Standards for Nonmilitary Interrogations.

(1) United States Civilian Interrogations. When a person subject to the code is interrogated by an official or
agent of the United States, of the District of Columbia, or of a State, Commonwealth, or possession of the United
States, or any political subdivision of such a State, Commonwealth, or possession, the person’s entitlement to rights
warnings and the validity of any waiver of applicable rights will be determined by the principles of law generally
recognized in the trial of criminal cases in the United States district courts involving similar interrogations.

(2) Foreign Interrogations. Warnings under Article 31 and the Fifth and Sixth Amendments to the United States
Constitution are not required during an interrogation conducted outside of a State, district, Commonwealth, territory,
or possession of the United States by officials of a foreign government or their agents unless such interrogation is
conducted, instigated, or participated in by military personnel or their agents or by those officials or agents listed in
subdivision (f)(1). A statement obtained from a foreign interrogation is admissible unless the statement is obtained
through the use of coercion, unlawful influence, or unlawful inducement. An interrogation is not “participated in” by
military personnel or their agents or by the officials or agents listed in subdivision (f)(1) merely because such a
person was present at an interrogation conducted in a foreign nation by officials of a foreign government or their
agents, or because such a person acted as an interpreter or took steps to mitigate damage to property or physical
harm during the foreign interrogation.

Rule 306. Statements by One of Several Accused

When two or more accused are tried at the same trial, evidence of a statement made by one of them which is
admissible only against him or her or only against some but not all of the accused may not be received in evidence
unless all references inculpating an accused against whom the statement is inadmissible are deleted effectively or the
maker of the statement is subject to cross-examination.

Rule 311. Evidence Obtained from Unlawful Searches and Seizures
(a) General Rule. Evidence obtained as a result of an unlawful search or seizure made by a person acting in a
governmental capacity is inadmissible against the accused if:

(1) the accused makes a timely motion to suppress or an objection to the evidence under this rule; and

(2) the accused had a reasonable expectation of privacy in the person, place or property searched; the accused
had a legitimate interest in the property or evidence seized when challenging a seizure; or the accused would
otherwise have grounds to object to the search or seizure under the Constitution of the United States as applied to
members of the armed forces.
(b) Definition. As used in this rule. a search or seizure is “unlawful” if it was conducted, instigated. or participated
in by:
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