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2) A new Discussion is added following Mil. R. Evid. 314(e)(2):
“DISCUSSION

Where a co-occupant of property is physically present at the time of the requested search and expressly
states his refusal to consent to the search, a warrantless search is unreasonable as to that co-occupant and
evidence from the search is inadmissible as to that co-occupant. Georgia v. Randolph, 547 U.S. 103
(2006).”

(h) A new Discussion is added following Mil. R. Evid. 314(f)(2):
“DISCUSSION

Subdivision (f)(2) requires that the official making the stop have a reasonable suspicion based on specific
and articulable facts that the person being frisked is armed and dangerous. Officer safety is a factor, and
the officer need not be absolutely certain that the individual detained is armed for the purposes of frisking
or patting down that person’s outer clothing for weapons. The test is whether a reasonably prudent person
in similar circumstances would be warranted in a belief that his or her safety was in danger. The purpose
of a frisk is to search for weapons or other dangerous items, including but not limited to: firearms, knives,
needles, or razor blades. A limited search of outer clothing for weapons serves to protect both the officer
and the public; therefore, a frisk is reasonable under the Fourth Amendment.”

(i) A new Discussion is added following Mil. R. Evid. 314(f)(3):
“DISCUSSION

The scope of the search is similar to the "stop and frisk" defined in subdivision (f)(2) of this rule. During
the search for weapons, the official may seize any item that is immediately apparent as contraband or as
evidence related to the offense serving as the basis for the stop. As a matter of safety, the official may,
after conducting a lawful stop of a vehicle, order the driver and any passengers out of the car without any
additional suspicion or justification.”

(j) A new Discussion is added following Mil. R. Evid. 314(g)(2):
“DISCUSSION

The scope of the search for weapons is limited to that which is necessary to protect the arresting official.
The official may not search a vehicle for weapons if there is no possibility that the arrestee could reach
into the searched area, for example, after the arrestee is handcuffed and removed from the vehicle. The
scope of the search is broader for destructible evidence related to the offense for which the individual is
being arrested. Unlike a search for weapons, the search for destructible offense-related evidence may take
place after the arrestee is handcuffed and removed from a vehicle. If, however, the official cannot expect
to find destructible offense-related evidence, this exception does not apply.”

(k) A new Discussion is added following Mil. R. Evid. 315(a):
“DISCUSSION

Although military personnel should adhere to procedural guidance regarding the conduct of searches,
violation of such procedural guidance does not render evidence inadmissible unless the search is unlawful
under these rules or the Constitution of the United States as applied to members of the armed forces. For
example, if the person whose property is to be searched is present during a search conducted pursuant to a
search authorization granted under this rule, the person conducting the search should notify him or her of
the fact of authorization and the general substance of the authorization. Such notice may be made prior to
or contemporaneously with the search. Property seized should be inventoried at the time of a seizure or as
soon thereafter as practicable. A copy of the inventory should be given to a person from whose possession
or premises the property was taken. Failure to provide notice, make an inventory, furnish a copy thereof,
or otherwise comply with this guidance does not render a search or seizure unlawful within the meaning
of Mil. R. Evid. 311.”
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(1) A new Discussion is added following Mil. R. Evid. 315(c)(4):
“DISCUSSION
If nonmilitary property within a foreign country is owned, used, occupied by, or in the possession of an
agency of the United States other than the Department of Defense, a search should be conducted in
coordination with an appropriate representative of the agency concerned, although failure to obtain such
coordination would not render a search unlawful within the meaning of Mil. R. Evid. 311. If other
nonmilitary property within a foreign country is to be searched, the search should be conducted in
accordance with any relevant treaty or agreement or in coordination with an appropriate representative of
the foreign country, although failure to obtain such coordination or noncompliance with a treaty or
agreement would not render a search unlawful within the meaning of Mil. R. Evid. 311.”

(m) A new Discussion is added following Mil. R. Evid. 317(b):
“DISCUSSION
Pursuant to 18 U.S.C. § 2516(1), the Attorney General, Deputy Attorney General, Associate Attorney
General, or any Assistant Attorney General, any acting Assistant Attorney General, or any Deputy
Assistant Attorney General or acting Deputy Assistant Attorney General in the Criminal Division or
National Security Division specially designated by the Attorney General, may authorize an application to
a Federal judge of competent jurisdiction for, and such judge may grant in conformity with 18 U.S.C.
§2518, an order authorizing or approving the interception of wire or oral communications by the Federal
Bureau of Investigation, or a Federal agency having responsibility for the investigation of the offense as
to which the application is made, for purposes of obtaining evidence concerning the offenses enumerated
in 18 U.S.C. §2516(1), to the extent such offenses are punishable under the Uniform Code of Military
Justice.”

(n) A new Discussion is added following Mil. R. Evid. 505(k)(3):
“DISCUSSION
In addition to the Sixth Amendment right of an accused to a public trial, the Supreme Court has held that
the press and general public have a constitutional right under the First Amendment to access to criminal
trials. United States v. Hershey, 20 M.J. 433, 436 (C.M.A. 1985) (citing Richmond Newspapers, Inc. v.
Virginia. 448 U.S. 555 (1980)). The test that must be met before closure of a criminal trial to the public is
set out in Press-Enterprise Co. v. Superior Court, 464 U.S. 501 (1984), to wit: the presumption of
openness “may be overcome by an overriding interest based on findings that closure is essential to
preserve higher values and is narrowly tailored to serve that interest. The military judge must consider
reasonable alternatives to closure and must make adequate findings supporting the closure to aid in
review.”

[FR Doc. 2013-12157

Filed 5-20-13; 8:45 am]
Billing code 5001-06—C



		Superintendent of Documents
	2013-05-21T04:39:24-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




