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(C) that the emotional distress suffered by the child witness in the presence of the defendant is more than
de minimis.

(4) Remote live testimony of a child will not be used when the accused elects to absent himself from the
courtroom in accordance with R.C.M. 804(d).

(5) In making a determination under subdivision (d)(3). the military judge may question the child in chambers,
or at some comfortable place other than the courtroom, on the record for a reasonable period of time, in the presence
of the child, a representative of the prosecution, a representative of the defense, and the child's attorney or guardian
ad litem.

Rule 612. Writing Used to Refresh a Witness's Memory
(a) Scope. This rule gives an adverse party certain options when a witness uses a writing to refresh memory:

(1) while testifying; or

(2) before testifying, if the military judge decides that justice requires the party to have those options.
(b) Adverse Party's Options; Deleting Unrelated Matter. An adverse party is entitled to have the writing produced at
the hearing, to inspect it, to cross-examine the witness about it, and to introduce in evidence any portion that relates
to the witness's testimony. If the producing party claims that the writing includes unrelated or privileged matter, the
military judge must examine the writing in camera, delete any unrelated or privileged portion, and order that the rest
be delivered to the adverse party. Any portion deleted over objection must be preserved for the record.
(c) Failure to Produce or Deliver the Writing. If a writing is not produced or is not delivered as ordered, the military
judge may issue any appropriate order. If the prosecution does not comply, the military judge must strike the
witness's testimony or — if justice so requires — declare a mistrial.
(d) No Effect on Other Disclosure Requirements. This rule does not preclude disclosure of information required to
be disclosed under other provisions of these rules or this Manual.

Rule 613. Witness's Prior Statement

(a) Showing or Disclosing the Statement During Examination. When examining a witness about the witness's prior
statement, a party need not show it or disclose its contents to the witness. The party must, on request, show it or
disclose its contents to an adverse party's attorney.

(b) Extrinsic Evidence of a Prior Inconsistent Statement. Extrinsic evidence of a witness's prior inconsistent
statement is admissible only if the witness is given an opportunity to explain or deny the statement and an adverse
party is given an opportunity to examine the witness about it, or if justice so requires. Subdivision (b) does not apply
to an opposing party's statement under Mil R. Evid. 801(d)(2).

Rule 614. Court-Martial's Calling or Examining a Witness

(a) Calling. The military judge may - sua sponte or at the request of the members or the suggestion of a party — call
a witness. Each party is entitled to cross-examine the witness. When the members wish to call or recall a witness, the
military judge must determine whether the testimony would be relevant and not barred by any rule or provision of
this Manual.

(b) Examining. The military judge or members may examine a witness regardless of who calls the witness. Members
must submit their questions to the military judge in writing. Following the opportunity for review by both parties,
the military judge must rule on the propriety of the questions, and ask the questions in an acceptable form on behalf
of the members. When the military judge or the members call a witness who has not previously testified, the military
judge may conduct the direct examination or may assign the responsibility to counsel for any party.

(c) Objections. A party may object to the court-martial's calling or examining a witness either at that time or at the
next opportunity when the members are not present.

Rule 615. Excluding Witnesses

At a party's request, the military judge must order witnesses excluded so that they cannot hear other witnesses'
testimony. or the military judge may do so sua sponte. This rule does not authorize excluding:

(a) the accused;

(b) a member of an armed service or an employee of the United States after being designated as a representative of
the United States by the trial counsel:

(c) a person whose presence a party shows to be essential to presenting the party's case;
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(d) a person authorized by statute to be present; or

(e) a victim of an offense from the trial of an accused for that offense. when the sole basis for exclusion would be
that the victim may testify or present information during the presentencing phase of the trial.

Rule 701. Opinion Testimony by Lay Witnesses

If a witness is not testifving as an expert, testimony in the form of an opinion is limited to one that is:

(a) rationally based on the witness's perception;

(b) helpful to clearly understanding the witness's testimony or to determining a fact in issue; and

(c) not based on scientific, technical, or other specialized knowledge within the scope of Mil. R. Evid. 702.

Rule 702. Testimony by Expert Witnesses

A witness who is qualified as an expert by knowledge, skill, experience, training, or education may testify in the
form of an opinion or otherwise if:

(a) the expert's scientific, technical, or other specialized knowledge will help the trier of fact to understand the
evidence or to determine a fact in issue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product of reliable principles and methods; and

(d) the expert has reliably applied the principles and methods to the facts of the case.

Rule 703. Bases of an Expert's Opinion Testimony

An expert may base an opinion on facts or data in the case that the expert has been made aware of or personally
observed. If experts in the particular field would reasonably rely on those kinds of facts or data in forming an
opinion on the subject, they need not be admissible for the opinion to be admitted. If the facts or data would
otherwise be inadmissible, the proponent of the opinion may disclose them to the members of a court-martial only if
the military judge finds that their probative value in helping the members evaluate the opinion substantially
outweighs their prejudicial effect.

Rule 704. Opinion on an Ultimate Issue
An opinion is not objectionable just because it embraces an ultimate issue.

Rule 705. Disclosing the Facts or Data Underlying an Expert's Opinion

Unless the military judge orders otherwise, an expert may state an opinion — and give the reasons for it — without
first testifying to the underlying facts or data. The expert may be required to disclose those facts or data on cross-
examination.

Rule 706. Court-Appointed Expert Witnesses

(a) Appointment Process. The trial counsel, the defense counsel, and the court-martial have equal opportunity to
obtain expert witnesses under Article 46 and R.C.M. 703.

(b) Compensation. The compensation of expert witnesses is governed by R.C.M. 703.

(c) Accused's Choice of Experts. This rule does not limit an accused in calling any expert at the accused's own
expense.

Rule 707. Polygraph Examinations

(a) Prohibitions. Notwithstanding any other provision of law, the result of a polygraph examination, the polygraph
examiner's opinion, or any reference to an offer to take, failure to take, or taking of a polygraph examination is not
admissible.

(b) Statements Made During a Polygraph Examination. This rule does not prohibit admission of an otherwise
admissible statement made during a polygraph examination.

Rule 801. Definitions that Apply to this Section; Exclusions from Hearsay

(a) Statement. “Statement” means a person's oral assertion, written assertion, or nonverbal conduct. if the person
intended it as an assertion.
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