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(B) Action by Military Judge. Following such an objection, the military judge must take such suitable
action to determine whether the response is admissible as will safeguard against the compromise of any government
information. Such action may include requiring trial counsel to provide the military judge with a proffer of the
witness’s response to the question or line of inquiry and requiring the accused to provide the military judge with a
proffer of the nature of the information sought to be elicited by the accused. Upon request, the military judge may
accept an ex parte proffer by trial counsel to the extent necessary to protect government information from disclosure.
(m) Record of Trial. If under this rule any information is withheld from the accused, the accused objects to such
withholding, and the trial is continued to an adjudication of guilt of the accused, the entire unalizred text of the
relevant documents as well as the prosecution's motion and any materials submitted in support thereof must be
sealed in accordance with R.C.M. 1103A and attached to the record of trial as an appellate exhibit. Such material
must be made available to reviewing authorities in closed proceedings for the purpose of reviewing the
determination of the military judge.

Rule 507. Identity of Informants

(a) General Rule. The United States or a State or subdivision thereof has a privilege to refuse to disclose the identity
of an informant. Unless otherwise privileged under these rules, the communications of an informant are not
privileged except to the extent necessary to prevent the disclosure of the informant’s identity.

(b) Definitions. As used in this rule:

(1) “Informant” means a person who has furnished information relating to or assisting in an investigation of a
possible violation of law to a person whose official duties include the discovery, investigation, or prosecution of
crime.

(2) “In camera review” means an inspection of documents or other evidence conducted by the military judge
alone in chambers and not on the record.

(¢) Who May Claim the Privilege. The privilege may be claimed by an appropriate representative of the United
States. regardless of whether information was furnished to an officer of the United States or a State or subdivision
thereof. The privilege may be claimed by an appropriate representative of a State or subdivision if the information
was furnished to an officer thereof, except the privilege will not be allowed if the prosecution objects.

(d) Exceptions.

(1) Voluntary Disclosures; Informant as a Prosecution Witness. No privilege exists under this rule:

(A) if the identity of the informant has been disclosed to those who would have cause to resent the
communication by a holder of the privilege or by the informant’s own action; or
(B) if the informant appears as a witness for the prosecution.

(2) Informant as a Defense Witness. If a claim of privilege has been made under this rule, the military judge
must, upon motion by the accused, determine whether disclosure of the identity of the informant is necessary to the
accused’s defense on the issue of guilt or innocence. Whether such a necessity exists will depend on the particular
circumstances of each case, taking into consideration the offense charged, the possible defense, the possibie
significance of the informant’s testimony, and other relevant factors. If it appears from the evidence in the case or
from other showing by a party that an informant may be able to give testimony necessary to the accused’s defense
on the issue of guilt or innocence, the military judge may make any order required by the interests of justice.

(3) Informant as a Witness regarding a Motion to Suppress Evidence. If a claim of privilege has been made
under this rule with respect to a motion under Mil. R. Evid. 311, the military judge must, upon motion of the
accused, determine whether disclosure of the identity of the informant is required by the United States Constitution
as applied to members of the armed forces. In making this determination, the military judge may make any order
required by the interests of justice.

(e) Procedures.

(1) In Camera Review. If the accused has articulated a basis for disclosure under the standards set forth in this
rule, the prosecution may ask the military judge to conduct an in camera review of affidavits or other evidence
relevant to disclosure.

(2) Order by the Military Judge. If a claim of privilege has been made under this rule. the military judge may
make any order required by the interests of justice.

(3) Action by the Convening Authority. If the military judge determines that disclosure of the identity of the
informant is required under the standards set forth in this rule, and the prosecution elects not to disclose the identity
of the informant, the matter must be reported to the convening authority. The convening authority may institute
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action to secure disclosure of the identity of the informant, terminate the proceedings, or take such other action as
may be appropriate under the circumstances.

(4) Remedies. If, after a reasonable period of time disclosure is not made, the military judge, sua sponte or upon
motion of either counsel and after a hearing if requested by either party, may dismiss the charge or specifications or
both to which the information regarding the informant would relate if the military judge determines that further
proceedings would materially prejudice a substantial right of the accused.

Rule 508. Political Vote

A person has a privilege to refuse to disclose the tenor of the person’s vote at a political election conducted by secret
ballot unless the vote was cast illegally.

Rule 509. Deliberations of Courts and Juries

Except as provided in Mil. R. Evid. 606, the deliberations of courts, courts-martial, military judges, and grand and
petit juries are privileged to the extent that such matters are privileged in trial of criminal cases in the United States
district courts, but the results of the deliberations are not privileged.

Rule 510. Waiver of Privilege by Voluntary Disclosure

(a) A person upon whom these rules confer a privilege against disclosure of a confidential matter or communication
waives the privilege if the person or the person’s predecessor while holder of the privilege voluntarily discloses or
consents to disclosure of any significant part of the matter or communication under such circumstances that it would
be inappropriate to allow the claim of privilege. This rule does not apply if the disclosure is itself a privileged
communication.

(b) Unless testifying voluntarily concerning a privileged matter or communication, an accused who testifies in his or
her own behalf or a person who testifies under a grant or promise of immunity does not, merely by reason of
testifying. waive a privilege to which he or she may be entitled pertaining to the confidential matter or
communication.

Rule 511. Privileged Matter Disclosed Under Compulsion or Without Opportunity to Claim

Privilege

(a) General Rule. Evidence of a statement or other disclosure of privileged matter is not admissible against the
holder of the privilege if disclosure was compelled erroneously or was made without an opportunity for the holder of
the privilege to claim the privilege.

(b) Use of Communications Media. The telephonic transmission of information otherwise privileged under these
rules does not affect its privileged character. Use of electronic means of communication other than the telephone for
transmission of information otherwise privileged under these rules does not affect the privileged character of such
information if use of such means of communication is necessary and in furtherance of the communication.

Rule 512. Comment upon or Inference from Claim of Privilege; Instruction
(a) Comment or Inference Not Permitted.
(1) The claim of a privilege by the accused whether in the present proceeding or upon a prior occasion is not a
proper subject of comment by the military judge or counsel for any party. No inference may be drawn therefrom.
(2) The claim of a privilege by a person other than the accused whether in the present proceeding or upon a
prior occasion normally is not a proper subject of comment by the military judge or counsel for any party. An
adverse inference may not be drawn therefrom except when determined by the military judge to be required by the
interests of justice.
(b) Claiming a Privilege Without the Knowledge of the Members. In a trial before a court-martial with members,
proceedings must be conducted, to the extent practicable. so as to facilitate the making of claims of privilege without
the knowledge of the members. Subdivision (b) does not apply to a special court-martial without a military judge.
(c) Instruction. Upon request, any party against whom the members might draw an adverse inference from a claim
of privilege is entitled to an instruction that no inference may be drawn therefrom except as provided in subdivision

(@)2).
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