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(C) Standard for Use of Alternatives. The military judge must grant such a motion of the trial counsel if the
military judge finds that the statement, summary, or other procedure or redaction will provide the accused with
substantially the same ability to make his or her defense as would disclosure of the specific government information.

(3) Sealing of Records of In Camera Hearings. If at the close of an in camera hearing under subdivision (j) (or
any portion of a hearing under subdivision (j) that is held in camera), the military judge determines that the
government information at issue may not be disclosed or elicited at the trial or pretrial proceeding, the record of
such in camera hearing must be sealed in accordance with R.C.M. 1103A and preserved for use in the event of an
appeal. The accused may seek reconsideration of the military judge’s determination prior to or during trial.

(4) Remedies.

(A) If the military judge determines that alternatives to full disclosure may not be used and the prosecution
continues to object to disclosure of the information, the military judge must issue any order that the interests of
justice require, including but not limited to, an order:

(i) striking or precluding all or part of the testimony of a witness;

(ii) declaring a mistrial;

(iii) finding against the government on any issue as to which the evidence is relevant and necessary to
the defense;

(iv) dismissing the charges, with or without prejudice; or

(v) dismissing the charges or specifications or both to which the information relates.

(B) The government may avoid the sanction for nondisclosure by permitting the accused to disclose the
information at the pertinent court-martial proceeding.

(5) Disclosure of Rebuttal Information. Whenever the military judge determines that government information
may be disclosed in connection with a trial or pretrial proceeding, the military judge must, unless the interests of
fairness do not so require, order the prosecution to provide the accused with the information it expects to use to rebut
the government information.

(A) Continuing Duty. The military judge may place the prosecution under a continuing duty to disclose
such rebuttal information.

(B) Sanction for Failure to Comply. If the prosecution fails to comply with its obligation under subdivision
(j). the military judge may make such ruling as the interests of justice require, to include:

(i) excluding any evidence not made the subject of a required disclosure; and

(ii) prohibiting the examination by the prosecution of any witness with respect to such information.
(k) Appeals of Orders and Rulings. In a court-martial in which a punitive discharge may be adjudged, the
government may appeal an order or ruling of the military judge that terminates the proceedings with respect to a
charge or specification, directs the disclosure of government information, or imposes sanctions for nondisclosure of
government information. The government may also appeal an order or ruling in which the military judge refuses to
issue a protective order sought by the United States to prevent the disclosure of government information, or to
enforce such an order previously issued by appropriate authority. The government may not appeal an order or ruling
that is, or amounts to, a finding of not guilty with respect to the charge or specification.
(1) Introduction into Evidence of Government Information Subject to a Claim of Privilege.

(1) Precautions. The military judge in a trial by court-martial, in order to prevent unnecessary disclosure of
government information after there has been a claim of privilege under this rule, may order admission into evidence
of only part of a writing, recording, or photograph or admit into evidence the whole writing, recording, or
photograph with excision of some or all of the government information contained therein, unless the whole ought in
fairness to be considered.

(2) Government Information Kept Under Seal. The military judge must allow government information offered
or accepted into evidence to remain under seal during the trial. even if such evidence is disclosed in the court-martial
proceeding, and may, upon motion by the prosecution, seal exhibits containing government information in
accordance with R.C.M. 1103A for any period after trial as necessary to prevent a disclosure of government
information when a knowledgeable United States official described in subdivision (d) submits to the military judge a
declaration setting forth the detriment to the public interest that the disclosure of such information reasonably could
be expected to cause.

(3) Testimony.

(A) Objection by Trial Counsel. During examination of a witness, trial counsel may object to any question
or line of inquiry that may require the witness to disclose government information not previously found admissible if
such information has been or is reasonably likely to be the subject of a claim of privilege under this rule.
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(B) Action by Military Judge. Following such an objection, the military judge must take such suitable
action to determine whether the response is admissible as will safeguard against the compromise of any government
information. Such action may include requiring trial counsel to provide the military judge with a proffer of the
witness’s response to the question or line of inquiry and requiring the accused to provide the military judge with a
proffer of the nature of the information sought to be elicited by the accused. Upon request, the military judge may
accept an ex parte proffer by trial counsel to the extent necessary to protect government information from disclosure.
(m) Record of Trial. If under this rule any information is withheld from the accused, the accused objects to such
withholding, and the trial is continued to an adjudication of guilt of the accused, the entire unalizred text of the
relevant documents as well as the prosecution's motion and any materials submitted in support thereof must be
sealed in accordance with R.C.M. 1103A and attached to the record of trial as an appellate exhibit. Such material
must be made available to reviewing authorities in closed proceedings for the purpose of reviewing the
determination of the military judge.

Rule 507. Identity of Informants

(a) General Rule. The United States or a State or subdivision thereof has a privilege to refuse to disclose the identity
of an informant. Unless otherwise privileged under these rules, the communications of an informant are not
privileged except to the extent necessary to prevent the disclosure of the informant’s identity.

(b) Definitions. As used in this rule:

(1) “Informant” means a person who has furnished information relating to or assisting in an investigation of a
possible violation of law to a person whose official duties include the discovery, investigation, or prosecution of
crime.

(2) “In camera review” means an inspection of documents or other evidence conducted by the military judge
alone in chambers and not on the record.

(¢) Who May Claim the Privilege. The privilege may be claimed by an appropriate representative of the United
States. regardless of whether information was furnished to an officer of the United States or a State or subdivision
thereof. The privilege may be claimed by an appropriate representative of a State or subdivision if the information
was furnished to an officer thereof, except the privilege will not be allowed if the prosecution objects.

(d) Exceptions.

(1) Voluntary Disclosures; Informant as a Prosecution Witness. No privilege exists under this rule:

(A) if the identity of the informant has been disclosed to those who would have cause to resent the
communication by a holder of the privilege or by the informant’s own action; or
(B) if the informant appears as a witness for the prosecution.

(2) Informant as a Defense Witness. If a claim of privilege has been made under this rule, the military judge
must, upon motion by the accused, determine whether disclosure of the identity of the informant is necessary to the
accused’s defense on the issue of guilt or innocence. Whether such a necessity exists will depend on the particular
circumstances of each case, taking into consideration the offense charged, the possible defense, the possibie
significance of the informant’s testimony, and other relevant factors. If it appears from the evidence in the case or
from other showing by a party that an informant may be able to give testimony necessary to the accused’s defense
on the issue of guilt or innocence, the military judge may make any order required by the interests of justice.

(3) Informant as a Witness regarding a Motion to Suppress Evidence. If a claim of privilege has been made
under this rule with respect to a motion under Mil. R. Evid. 311, the military judge must, upon motion of the
accused, determine whether disclosure of the identity of the informant is required by the United States Constitution
as applied to members of the armed forces. In making this determination, the military judge may make any order
required by the interests of justice.

(e) Procedures.

(1) In Camera Review. If the accused has articulated a basis for disclosure under the standards set forth in this
rule, the prosecution may ask the military judge to conduct an in camera review of affidavits or other evidence
relevant to disclosure.

(2) Order by the Military Judge. If a claim of privilege has been made under this rule. the military judge may
make any order required by the interests of justice.

(3) Action by the Convening Authority. If the military judge determines that disclosure of the identity of the
informant is required under the standards set forth in this rule, and the prosecution elects not to disclose the identity
of the informant, the matter must be reported to the convening authority. The convening authority may institute
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