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communication may claim the privilege on behalf of the person. The authority of the clergyman or clergyman’s
assistant to do so is presumed in the absence of evidence to the contrary.

Rule 504. Husband-Wife Privilege
(a) Spousal Incapacity. A person has a privilege to refuse to testify against his or her spouse.
(b) Confidential Communication Made During the Marriage.

(1) General Rule. A person has a privilege during and after the marital relationship to refuse to disclose, and to
prevent another from disclosing, any confidential communication made to the spouse of the person while they were
husband and wife and not separated as provided by law.

(2) Definition. As used in this rule, a communication is “confidential” if made privately by any person to the
spouse of the person and is not intended to be disclosed to third persons other than those reasonably necessary for
transmission of the communication.

(3) Who May Claim the Privilege. The privilege may be claimed by the spouse who made the communication or
by the other spouse on his or her behalf. The authority of the latter spouse to do so is presumed in the absence of
evidence of a waiver. The privilege will not prevent disclosure of the communication at the request of the spouse to
whom the communication was made if that spouse is an accused regardiess of whether the spouse who made the
communication objects to its disclosure.

(c) Exceptions.

(1) To Spousal Incapacity Only. There is no privilege under subdivision (a) when, at the time the testimony of
one of the parties to the marriage is to be introduced in evidence against the other party, the parties are divorced or
the marriage has been annulied.

(2) To Spousal Incapacity and Confidential Communications. There is no privilege under subdivisions (a) or
(b):

(A) In proceedings in which one spouse is charged with a crime against the person or property of the other
spouse or a child of either, or with a crime against the person or property of a third person committed in the course
of committing a crime against the other spouse;

(B) When the marital relationship was entered into with no intention of the parties to live together as
spouses, but only for the purpose of using the purported marital relationship as a sham, and with respect to the
privilege in subdivision (a), the relationship remains a sham at the time the testimony or statement of one of the
parties is to be introduced against the other; or with respect to the privilege in subdivision (b), the relationship was a
sham at the time of the communication; or

(C) In proceedings in which a spouse is charged, in accordance with Article 133 or 134, with importing the
other spouse as an alien for prostitution or other immoral purpose in violation of 18 U.S.C. §1328; with transporting
the other spouse in interstate commerce for immoral purposes or other offense in violation of 18 U.S.C. §§ 2421-
2424; or with violation of such other similar statutes under which such privilege may not be claimed in the trial of
criminal cases in the United States district courts.

(D) Where both parties have been substantial participants in illegal activity, those communications between
the spouses during the marriage regarding the illegal activity in which they have jointly participated are not marital
communications for purposes of the privilege in subdivision (b) and are not entitled to protection under the privilege
in subdivision (b).

(d) Definitions. As used in this rule:

(1) “A child of either” means a biological child, adopted child, or ward of one of the spouses and includes a
child who is under the permanent or temporary physical custody of one of the spouses, regardiess of the existence of
a legal parent-child relationship. For purposes of this rule only, a child is:

(A) an individual under the age of 18; or

(B) an individual with a mental handicap who functions under the age of 18.

(2) “Temporary physical custody” means a parent has entrusted his or her child with another. There is no
minimum amount of time necessary to establish temporary physical custody. nor is a written agreement required.
Rather, the focus is on the parent’s agreement with another for assuming parental responsibility for the child. For
example, temporary physical custody may include instances where a parent entrusts another with the care of their
child for recurring care or during absences due to temporary duty or deployments.
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Rule 505. Classified Information

(a) General Rule. Classified information must be protected and is privileged from disclosure if disclosure would be
detrimental to the national security. Under no circumstances may a military judge order the release of classified
information to any person not authorized to receive such information. The Secretary of Defense may prescribe
security procedures for protection against the compromise of classified information submitted to courts-martial and
appellate authorities.

(b) Definitions. As used in this rule:

(1) “Classified information” means any information or material that has been determined by the United States
Government pursuant to an executive order, statute, or regulations, to require protection against unauthorized
disclosure for reasons of national security, and any restricted data, as defined in 42 U.S.C. § 2014(y).

(2) “National security” means the national defense and foreign relations of the United States.

(3) “In camera hearing” means a session under Article 39(a) from which the public is excluded.

(4) “In camera review” means an inspection of documents or other evidence conducted by the military judge
alone in chambers and not on the record.

(5) “Ex parte” means a discussion between the military judge and either the defense counsel or prosecution,
without the other party or the public present. This discussion can be on or off the record, depending on the
circumstances. The military judge will grant a request for an ex parte discussion or hearing only after finding that
such discussion or hearing is necessary to protect classified information or other good cause. Prior to granting a
request from one party for an ex parte discussion or hearing, the military judge must provide notice to the opposing
party on the record. If the ex parte discussion is conducted off the record, the military judge should later state on the
record that such ex parte discussion took place and generally summarize the subject matter of the discussion, as
appropriate.

(c) Access to Evidence. Any information admitted into evidence pursuant to any rule, procedure, or order by the
military judge must be provided to the accused.

(d) Declassification. Trial counsel should, when practicable, seek declassification of evidence that may be used at
trial, consistent with the requirements of national security. A decision not to declassify evidence under this section
is not subject to review by a military judge or upon appeal.

(e) Action Prior to Referral of Charges.

(1) Prior to referral of charges, upon a showing by the accused that the classified information sought is relevant
and necessary to an element of the offense or a legally cognizable defense, the convening authority must respond in
writing to a request by the accused for classified information if the privilege in this rule is claimed for such
information. In response to such a request, the convening authority may:

(A) delete specified items of classified information from documents made available to the accused;

(B) substitute a portion or summary of the information for such classified documents;

(C) substitute a statement admitting relevant facts that the classified information would tend to prove;

(D) provide the document subject to conditions that will guard against the compromise of the information
disclosed to the accused; or

(E) withhold disclosure if actions under (A) through (D) cannot be taken without causing identifiable
damage to the national security.

(2) An Article 32 investigating officer may not rule on any objection by the accused to the release of documents
or information protected by this rule.

(3) Any objection by the accused to the withholding of information or to the conditions of disclosure must be
raised through a motion for appropriate relief at a pretrial conference.

(f) Actions after Referral of Charges.

(1) Pretrial Conference. At any time after referral of charges. any party may move for a pretrial conference
under Article 39(a) to consider matters relating to classified information that may arise in connection with the trial.
Following such a motion, or when the military judge recognizes the need for such conference. the military judge
must promptly hold a pretrial conference under Article 39(a).

(2) Ex Parte Permissible. Upon request by either party and with a showing of good cause. the military judge
must hold such conference ex parte to the extent necessary to protect classified information from disclosure.

(3) Matters to be Established at Pretrial Conference.

(A) Timing of Subsequent Actions. At the pretrial conference, the military judge must establish the timing
of:
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