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issued or assigned has a reasonable expectation of privacy therein, as provided in Mil. R. Evid. 314(d), at the time of
the seizure.
(5) Other Property. Property or evidence not included in subdivisions (c)(1)-(4) may be seized for use in
evidence by any person listed in subdivision (d) if:
(A) Authorization. The person is authorized to seize the property or evidence by a search warrant or a
search authorization under Mil. R. Evid. 315;

(B) Exigent Circumstances. The person has probable cause to seize the property or evidence and under Mil.
R. Evid. 315(g) a search warrant or :zarch authorization is not required; or

(C) Plain View. The person while in the course of otherwise lawful activity observes in a reasonable
fashion property or evidence that the person has probable cause to seize.

(6) Temporary Detention. Nothing in this rule prohibits temporary detention of property on less than probable

cause when authorized under the Constitution of the United States.
(d) Who May Seize. Any commissioned officer, warrant officer, petty officer. noncommissioned officer, and, when
in the execution of guard or police duties, any criminal investigator, member of the Air Force security forces.
military police, or shore patrol, or individual designated by proper authority to perform guard or police duties, or any
agent of any such person, may seize property pursuant to this rule.
(e) Other Seizures. Evidence obtained from a seizure not addressed in this rule is admissible provided that its seizure
was permissible under the Constitution of the United States as applied to members of the armed forces.

Rule 317. interception of Wire and Oral Communications
(a) General Rule. Wire or oral communications constitute evidence obtained as a result of an unlawful search or
seizure within the meaning of Mil. R. Evid. 311 when such evidence must be excluded under the Fourth Amendment
to the Constitution of the United States as applied to members of the armed forces or if such evidence must be
excluded under a federal statute appiicable to members of the armed forces.
(b) When Authorized by Court Order. Evidence from the interception of wire or oral communications is admissible
when authorized pursuant to an application to a federal judge of competent jurisdiction under the provisions of a
federal statute.
(c) Regulations. Notwithstanding any other provision of these rules, evidence obtained by members of the armed
forces or their agents through interception of wire or oral communications for law enforcement purposes is not
admissible unless such interception:

(1) takes place in the United States and is authorized under subdivision (b);

(2) takes place outside the United States and is authorized under regulations issued by the Secretary of Defense
or the Secretary concerned; or

(3) is authorized under regulations issued by the Secretary of Defense or the Secretary concerned and is not
unlawful under applicable federal statutes.

Rule 321. Eyewitness Identification

(a) General Rule. Testimony concerning a relevant out-of-court identification by any person is admissible, subject to
an appropriate objection under this rule, if such testimony is otherwise admissible under these rules. The witness
making the identification and any person who has observed the previous identification may testify concerning it.
When in testimony a witness identifies the accused as being, or not being, a participant in an offense or makes any
other relevant identification concerning a person in the courtroom. evidence that on a previous occasion the witness
made a similar identification is admissible to corroborate the witness’s testimony as to identity even if the credibility
of the witness has not been attacked directly, subject to appropriate objection under this rule.

(b) When Inadmissible. An identification of the accused as being a participant in an offense, whether such
identification is made at the trial or otherwise, is inadmissible against the accused if:

(1) The identification is the result of an unlawful lineup or other unlawful identification process. as defined in
subdivision (c), conducted by the United States or other domestic authorities and the accused makes a timely motion
to suppress or an objection to the evidence under this rule; or

(2) Exclusion of the evidence is required by the Due Process Clause of the Fifth Amendment to the Constitution
of the United States as applied to members of the armed forces. Evidence other than an identification of the accused
that is obtained as a result of the unlawful lineup or unlawful identification process is inadmissible against the
accused if the accused makes a timely motion to suppress or an objection to the evidence under this rule and if
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exclusion of the evidence is required under the Constitution of the United States as applied to members of the armed
forces.
(c) Unlawful Lineup or Identification Process.

(1) Unreliable. A lineup or other identification process is unreliable, and therefore unlawful, if the lineup or
other identification process is so suggestive as to create a substantial likelihood of misidentification.

(2) In Violation of Right to Counsel. A lineup is unlawful if it is conducted in violation of the accused's rights to
counsel.

(A) Military Lineups. An accused or suspect is entitled to counsel if, after preferral of charges or imposition
of pretrial restraint under R.C.M. 304 for the offense under investigation, the accused is required by persons subject
to the code or their agents to participate in a lineup for the purpose of identification. When a person entitled to
counsel under this rule requests counsel, a judge advocate or a person certified in accordance with Article 27(b) will
be provided by the United States at no expense to the accused or suspect and without regard to indigency or lack
thereof before the lineup may proceed. The accused or suspect may waive the rights provided in this rule if the
waiver is freely, knowingly, and intelligently made.

(B) Nonmilitary Lineups. When a person subject to the code is required to participate in a lineup for
purposes of identification by an official or agent of the United States, of the District of Columbia, or of a State,
Commonwealth, or possession of the United States, or any political subdivision of such a State, Commonwealth, or
possession, and the provisions of subdivision (c)(2)(A) do not apply. the person’s entitiement to counsel and the
validity of any waiver of applicable rights will be determined by the principles of law generally recognized in the
trial of criminal cases in the United States district courts involving similar lineups.

(d) Motions to Suppress and Objections.

(1) Disclosure. Prior to arraignment, the prosecution must disclose to the defense all evidence of, or derived
from, a prior identification of the accused as a lineup or other identification process that it intends to offer into
evidence against the accused at trial.

(2) Time Requirement. When such evidence has been disclosed, any motion to suppress or objection under this
rule must be made by the defense prior to submission of a plea. In the absence of such motion or objection. the
defense may not raise the issue at a later time except as permitted by the military judge for good cause shown.
Failure to so move constitutes a waiver of the motion or objection.

(3) Continuing Duty. 1f the prosecution intends to offer such evidence and the evidence was not disclosed prior
to arraignment, the prosecution must provide timely notice to the military judge and counsel for the accused. The
defense may enter an objection at that time and the military judge may make such orders as are required in the
interests of justice.

(4) Specificity. The military judge may require the defense to specify the grounds upon which the defense
moves to suppress or object to evidence. If defense counsel, despite the exercise of due diligence, has been unable to
interview adequately those persons involved in the lineup or other identification process, the military judge may
enter any order required by the interests of justice, including authorization for the defense to make a general motion
to suppress or a general objection.

(5) Defense Evidence. The defense may present evidence relevant to the issue of the admissibility of evidence as
to which there has been an appropriate motion or objection under this rule. An accused may testify for the limited
purpose of contesting the legality of the lineup or identification process giving rise to the challenged evidence. Prior
to the introduction of such testimony by the accused, the defense must inform the military judge that the testimony is
offered under subdivision (d). When the accused testifies under subdivision (d), the accused may be cross-examined
only as to the matter on which he or she testifies. Nothing said by the accused on either direct or cross-examination
may be used against the accused for any purpose other than in a prosecution for perjury, false swearing, or the
making of a false official statement.

(6) Burden and Standard of Proof. When the defense has raised a specific motion or objection under
subdivision (d)(3), the burden on the prosecution extends only to the grounds upon which the defense moved to
suppress or object to the evidence.

(A) Right to Counsel.

(i) Initial Violation of Right to Counsel at a Lineup. When the accused raises the right to presence of
counsel under this rule, the prosecution must prove by a preponderance of the evidence that counsel was present at
the lineup or that the accused, having been advised of the right to the presence of counsel, voluntarily and
intelligently waived that right prior to the lineup.

(ii) Identification Subsequent to a Lineup Conducted in Violation of the Right to Counsel. When the
military judge determines that an identification is the result of a lineup conducted without the presence of counsel or
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