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the defense meets its burden, the prosecution has the burden of proving by a preponderance of the evidence, with the
false information set aside, that the remaining information presented to the authorizing officer is sufficient to
establish probable cause. If the prosecution does not meet its burden, the objection or motion must be granted unless
the search is otherwise lawful under these rules.

(5) Burden and Standard of Proof.

(A) In general. When the defense makes an appropriate motion or objection under subdivision (d), the
prosecution has the burden of proving by a preponderance of the evidence that the evidence was not obtained as a
result of an unlawful search or seizure, that the evidence would have been obtained even if the unlawful search or
seizure had not been made, or that the evidence was obtained by officials who reasonably and with good faith relied
on the issuance of an authorization to search, seize, or apprehend or a search warrant or an arrest warrant.

(B) Statement Following Apprehension. In addition to subdivision (d)(5)(A). a statement obtained from a
person apprehended in a dwelling in violation R.C.M. 302(d)(2) and (e), is admissible if the prosecution shows by a
preponderance of the evidence that the apprehension was based on probable cause, the statement was made at a
location outside the dwelling subsequent to the apprehension. and the statement was otherwise in compliance with
these rules.

(C) Specific Grounds of Motion or Objection. When the military judge has required the defense to make a
specific motion or objection under subdivision (d)(3). the burden on the prosecution extends only to the grounds
upon which the defense moved to suppress or objected to the evidence.

(6) Defense Evidence. The defense may present evidence relevant to the admissibility of evidence as to which
there has been an appropriate motion or objection under this rule. An accused may testify for the limited purpose of
contesting the legality of the search or seizure giving rise to the challenged evidence. Prior to the introduction of
such testimony by the accused, the defense must inform the military judge that the testimony is offered under
subdivision (d). When the accused testifies under subdivision (d), the accused may be cross-examined only as to the
matter on which he or she testifies. Nothing said by the accused on either direct or cross-examination may be used
against the accused for any purpose other than in a prosecution for perjury, false swearing, or the making of a false
official statement.

(7) Rulings. The military judge must rule, prior to plea, upon any motion to suppress or objection to evidence
made prior to plea unless, for good cause, the military judge orders that the ruling be deferred for determination at
trial or after findings. The military judge may not defer ruling if doing so adversely affects a party’s right to appeal
the ruling. The military judge must state essential findings of fact on the record when the ruling involves factual
issues.

(8) Informing the Members. If a defense motion or objection under this rule is sustained in whole or in part, the
court-martial members may not be informed of that fact except when the military judge must instruct the members
to disregard evidence.

(e) Effect of Guilty Plea. Except as otherwise expressly provided in R.C.M. 910(a)(2), a plea of guilty to an offense
that results in a finding of guilty waives all issues under the Fourth Amendment to the Constitution of the United
States and Mil. R. Evid. 311-317 with respect to the offense, whether or not raised prior to plea.

Rule 312. Body Views and Intrusions

(a) General Rule. Evidence obtained from body views and intrusions conducted in accordance with this rule is
admissible at trial when relevant and not otherwise inadmissible under these rules.

(b) Visual Examination of the Body.

(1) Consensual Examination. Evidence obtained from a visual examination of the unclothed body is admissible
if the person consented to the inspection in accordance with Mil. R. Evid. 314(e).

(2) Involuntary Examination. Evidence obtained from an involuntary display of the unclothed body, including a
visual examination of body cavities, is admissible only if the inspection was conducted in a reasonable fashion and
authorized under the following provisions of the Military Rules of Evidence:

(A) inspections and inventories under Mil. R. Evid. 313;

(B) searches under Mil. R. Evid. 314(b) and 314(c) if there is a reasonable suspicion that weapons.
contraband, or evidence of crime is concealed on the body of the person to be searched;

(C) searches incident to lawful apprehension under Mil. R. Evid. 314(g);

(D) searches within a jail, confinement facility, or similar facility under Mil. R. Evid. 314(h) if reasonably
necessary to maintain the security of the institution or its personnel:

(E) emergency searches under Mil. R. Evid. 314(i); and
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(F) probable cause searches under Mil. R. Evid. 315.
(c) Intrusion into Body Cavities.

(1) Mouth. Nose, and Ears. Evidence obtained from a reasonable nonconsensual physical intrusion into the
mouth, nose, and ears is admissible under the same standards that apply to a visual examination of the body under
subdivision (b).

(2) Other Bodyv Cavities. Evidence obtained from nonconsensual intrusions into other body cavities is
admissible only if made in a reasonable fashion by a person with appropriate medical qualifications and if:

(A) at the time of the intrusion there was probable cause to believe that a weapon, contraband. or other
evidence of crime was present;

(B) conducted to remove weapons, contraband, or evidence of crime discovered under subdivisions (b) or
(c)(2)(A) of this rule;

(C) conducted pursuant to Mil. R. Evid. 316(c)(5)(C);

(D) conducted pursuant to a search warrant or search authorization under Mil. R. Evid. 315; or

(E) conducted pursuant to Mil. R. Evid. 314(h) based on a reasonable suspicion that the individual is
concealing a weapon, contraband, or evidence of crime.
(d) Extraction of Body Fluids. Evidence obtained from nonconsensual extraction of body fluids is admissible if
seized pursuant to a search warrant or a search authorization under Mil. R. Evid. 3135. Evidence obtained from
nonconsensual extraction of body fluids made without such a warrant or authorization is admissible, notwithstanding
Mil. R. Evid. 315(g), only when probable cause existed at the time of extraction to believe that evidence of crime
would be found and that the delay necessary to obtain a search warrant or search authorization could have resulted in
the destruction of the evidence. Evidence obtained from nonconsensual extraction of body fluids is admissible only
when executed in a reasonable fashion by a person with appropriate medical qualifications.
(e) Other Intrusive Searches. Evidence obtained from a nonconsensual intrusive search of the body, other than
searches described in subdivisions (c¢) or (d). conducted to locate or obtain weapons, contraband, or evidence of
crime is admissible only if obtained pursuant to a search warrant or search authorization under Mil. R. Evid. 315 and
conducted in a reasonable fashion by a person with appropriate medical qualifications in such a manner so as not to
endanger the health of the person to be searched.
(f) Intrusions for Valid Medical Purposes. Evidence or contraband obtained in the course of a medical examination
or an intrusion conducted for a valid medical purpose is admissible. Such an examination or intrusion may not, for
the purpose of obtaining evidence or contraband, exceed what is necessary for the medical purpose.
(g) Medical Qualifications. The Secretary concerned may prescribe appropriate medical qualifications for persons
who conduct searches and seizures under this rule.

Rule 313. Inspections and Inventories in the Armed Forces

(a) General Rule. Evidence obtained from lawful inspections and inventories in the armed forces is admissible at
trial when relevant and not otherwise inadmissible under these rules. An unlawful weapon, contraband, or other
evidence of a crime discovered during a lawful inspection or inventory may be seized and is admissible in
accordance with this rule.

(b) Lawful Inspections. An “inspection” is an examination of the whole or part of a unit, organization, installation,
vessel, aircraft, or vehicle, including an examination conducted at entrance and exit points, conducted as an incident
of command the primary purpose of which is to determine and to ensure the security, military fitness, or good order
and discipline of the unit, organization, installation, vessel, aircraft, or vehicle. Inspections must be conducted in a
reasonable fashion and, if applicable, must comply with Mil. R. Evid. 312. Inspections may utilize any reasonable
natural or technological aid and may be conducted with or without notice to those inspected.

(1) Purpose of Inspections. An inspection may include, but is not limited to, an examination to determine and to
ensure that any or all of the following requirements are met: that the command is properly equipped, functioning
properly, maintaining proper standards of readiness. sea or airworthiness, sanitation and cleanliness; and that
personnel are present, fit, and ready for duty. An order to produce body fluids, such as urine, is permissible in
accordance with this rule.

(2) Searches for Evidence. An examination made for the primary purpose of obtaining evidence for use in a trial
by court-martial or in other disciplinary proceedings is not an inspection within the meaning of this rule.

(3) Examinations to Locate and Confiscate Weapons or Contraband.

(A) An inspection may include an examination to locate and confiscate unlawful weapons and other
contraband provided that the criteria set forth in subdivision (b)(3)(B) are not implicated.
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