7

78454

Federal Register/Vol. 76, No. 242/Friday, December 16, 2011/Presidential Documents

(c) Who may claim the privilege. The privilege may be claimed by the victim or

any guardian or conservator of the victim. A person who may claim the privilege may

authorize trial counsel or a defense counsel representing the victim to claim the privilege

on his or her behalf. The victim advocate who received the communication may claim
the privilege on behalf of the victim. The authority of such a victim advocate, guardian,

conservator, or a defense counsel representing the victim to so assert the privilege is

presumed in the absence of evidence to the contrary.
(d) Exceptions. There is no privilege under this rule:

(1) when the victim is dead;

(2) when Federal law, State law, or service regulation imposes a duty to
report information contained in a communication;

(3) if the communication clearly contemplated the future commission of a

fraud or crime or if the services of the victim advocate are sought or obtained to enable or

aid anyone to commit or plan to commit what the victim knew or reasonably should have
known to be a crime or fraud;

(4) when necessary to ensure the safety and security of military personnel,

military dependents, military property, classified information, or the accomplishment of a
military mission;

(5) when necessary to ensure the safety of any other person (including the

victim) when a victim advocate believes that a victim’s mental or emotional condition
makes the victim a danger; or

(6) when admission or disclosure of a communication is constitutionally
required.
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(e) Procedure to determine admissibility of victim records or communications.

(1) In any case in which the production or admission of records or
communications of a victim is a matter in dispute, a party may seek an interlocutory
ruling by the military judge. In order to obtain such a ruling, the party shall:

(A) file a written motion at least 5 days prior to entry of pleas
specifically describing the evidence and stating the purpose for which it is sought or
offered, or objected to, uniess the military judge, for good cause shown, requires a
different time for filing or permits filing during trial; and

(B) serve the motion on the opposing party, the military judge
and, if practical, notify the victim or the victim’s guardian, conservator, or representative
that the motion has been filed and that the victim has an opportunity to be heard as set
forth in subparagraph (e)(2).

(2) Before ordering the production or admission of evidence of a victim’s
records or communication, the military judge shall conduct a hearing. Upon the motion of
counsel for either party and upon good cause shown, the military judge may order the
hearing closed. At the hearing, the parties may call witnesses, including the victim, and
offer other relevant evidence. The victim shall be afforded a reasonable opportunity to
attend the hearing and be heard at the victim’s own expense unless the victim has been
otherwise subpoenaed or ordered to appear at the hearing. However, the proceedings shall
not be unduly delayed for this purpose. In a case before a court-martial composed of a

military judge and members, the military judge shall conduct the hearing outside the

presence of the members.
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